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TO~N OF ACTON
INTERDEPARTMENTAL COMMUNICATION

DATE: MAY 31, 1983

TO: NANCY BANKS, TOWN MANAGER
FROM: JULIE LIPTON, CONSERVATION ASSISTANT
SUBJECT: VEENSTRA PROPERTY

Allen Rothermel requested that the following information be provided on
subject property:

1. Topography
2. Conservation Commission's priorities for purchasing land.
3. Possible use of subject land.
4. Cost of land.

1. Topography
As can be seen from the attached map the subject area consists of three
steep hills which appear to be drumlins. The grades are steepest along the
north and east property lines.

2. Priorities for Purchasing Land
The Conservation Commission, in it's "Town of Acton Open Space Plan
1979-1984", listed priorities for purchasing land. The Veenstra property
meets these priorities as indicated below:
Priorities of Conservation Commission 1979-1984 As Applied to Veenstra
Property
Key: - + high value, Y/some value and - not valuable.

A. + land that will enhance access to or development of existing parcels
of conservation land.
B • ./ in different areas of the town, land that will provide natural,
aesthetic, open and wooded areas in proximity to extensively developed
sections of town.

•
C. land which has a specific use, i.e.:

- ground water supply protection
+ conservation and recreation
+ protection of critical and/or unique areas.



•

•

•

A. The Veenstr~ property could be highly valuable in enhancing the
development of the Averett Land, since it directly abuts it.
B. The property is located in an R-2 zoning district. It is surrounded by
R-2 to the south and west, R-I to the east and light industrial to the
north. The surrounding area is not "extensively" developed. The Veenstra
property would therefore have only "some value" in providing open space in
this section of town.
C. The land has very little value to the ground water supply. It is
located south of Fort Pond Brook, but is separated by railroad tracks.
Lycott does not classify it as an area to be protected.
The area has high value for Conservation and Recreation as it directly
abuts Conservation land. Additional acreage could enhance the existing
uses on the Averett land.
Because the area appears to be a drumlin, it has high value as unique and
educational land.

3. Possible Use of Land
Conservation:
As indicated above, the property abuts the Averett Conservation land.
Averett is used for hiking and horseback riding. The Veenstra property
could expand the trail system and provide an educational environment for
the study of glacial forms.
Residential:
The steepness of the grades would make the total site difficult to
develop. To be economically feasible to a developer, the land would
probably be developed as a cluster development. Under the Town of Acton
Zoning Bylaw, in an R-2 District, no less than 30% of the total area of
the tract shall be dedicated as common land.

4. Cost of Land
Mr. Veenstra is offering the land for $6000.00 per acre. Land fronting on
streets would be offered at a higher price. I am trying to reach Mr.
Veenstra for an exact price.
In summation, the Veenstra property does have some value as Conservation

land, but the current price may outweigh the benefits.
Sincerely,

______ 1 JL1 t,- L..., p r-v----
/ ""Julie Lipton

Conservation Assistant
JL:mw
0113M
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JWemo from

Nonnan R. Veenstra

May 20,1983
Dear Brewster,
Trying to figure a per acre price for the
conservation Commission purposes is a bit
difficulj because I am offering the entire
package to the market, including the two homes.
Now Conservation is not in{rested in homes to
acquire • • • so I have tried to come up with
a per acre price of land, should Conservation
want to acqire any or all parcels, devoid of
bomes,with say two acres retained for the homesites.
The per acre price, thus, would be $6000.00 per
acre. with frontage land much higher'of course.
\fith this kind of price,I daresay, C~nservation
is quite uninterested but it would be helpful
to me if they would make their interest or lack of
interest known to me, as I do have some other
supplicants before the throne, who are asking for
some decisions by me.
Regards

Norman

"
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~~TO: ~Armand Dufresne,
FROM: Julie Lipton
SUBJECT: Veenstra Property

@
'E/'?tI8

DATE: May 9, 1983

Tom Haggardy, Ralph Herrick and Dean Charter

The Conservation Commission is considering the purchase of land known as the
"Veenstra Property". Portions of said property abut the Boston & Maine
Railroad property and the Averett Conservation Land~ The area consists of
approximately 68.0 acres, with two existing structures located on parcel "A"
and parcel "C"-.
The Commission would appreciate any comments which you may have on subject
property by May 18, 1983.

Sincerely,
i

~ vi- I c2-~ 1- I/:?f?-------...lit Julie Lipton,. . Conservation Assistant

Enclosure

JLlrc
0065R

•

cc: Conservation Commission
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,'ivRMAN R. VEENSTRA
~.oaltor • Morl SlllgO~

52 High Stroot
.l..rtt;ln, Mass. ~017?O

l.tl-7--l.D.3- tJoo
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r TO~·OFACTON
INJEROEPARHENTAL .•.COMM.JNICATI0N

DATE: Novemer J9,1984

Board of Selectmen
FROM: Conservation Commission
SUBJECT: Veenstra Property

By a certified mail letter dated November 2, 1984,Mr. Norman Veenstra offered
a parcel of land off High .Street containing approximately 23 acres (Registry
of Deeds Book 11684 Page 362-369) as per the deed agreement between Mr.
Veenstra and the former owner, the Audubon Society.
The Commission voted to waive their right of first refusaL The parcel is
land-locked and is essential to a .project ..involving several parcels; as such
the cost is prohibitive.
However, the project is adjacent to the Averett Conservation Land and the
Commission is interested in a conservation easement to provide a trail between
Broadview Road and the Averett Conservation Land. This has been agreed to by

•
. ~1r.Roy Smith, the purchaser, with the exact details to be determined at a

.ater oate (see attached).
The Conservation Commission hereby advises the Board of Selectmen that they
have no interest in the Audubon Hill property with the exception of the
proposea conservation easement.
. J1.-.11 •

A'11?_·· I~r.>·:,c. t
Lynn Abbott
Conservation Assistant

LA:mw
cc: file

•



•CHARLESG. KADISON. JR.
EDMUND C. GRANT

CHARLESG. KADISON. JR•
. ,;.A'I"%OaNEYATliAW

179 GREAT ROAD
ACTON. MASSACHUSETTSOt720

November 2.,1984
.'

ACTON ~{8t11284-f886
LEXINGTON -{8111861-686Z

Acton Conservation Commission
DPW Building
Forest Street
Acton, MA 01720
Re: NormanVeenstra!Property off High Street, Acton
Dear Members:.

Enclosed please find a ~7aiver of Right of Refusal
which we request be signed by a majority of the members
of the commission to permit the sale of Mr. Veenstra's
land to Roy C.Smith for his proposed. housing development.

Mr. Smith-has authorized me to represent to you that
he has no objection to granting a walking trail easement
through w'1eproperty at a location to be agreed upon
provided said easement is acceptable to the governmental
boards and agencies responsible for the approval of Mr.
Smiw'" s proposed ·housing development.

yours,

CGK:clg
Enclosure
cc: Roy C. Smith

Norman Veenstra

Charle . Kadison, Jr.

o

I hereby acknowledge



•CHARLES G. KADISON. JR.
EDMUND C. GRANT

CHARLES G. KADISON. JR.
ATTORNBYAT LAW

119 GREAT ROAD
ACTON. MASSACHUSETTS 01720

November 2, 1984

ACTON - (817) 264-4886
LEXINGTON - (617) 861-8662

.'

•

Acton Conservation Commission
DPW Building
Forest Street
Acton, MA 01720
Re: Norman Veenstra/Property off High Street, Acton
Dear Members:

Enclosed please find a Waiver of Right of Refusal
which we request be signed by a majority of the members
of the commission to permit the sale of Mr. Veenstra's
land to Roy C. Smith for his proposed housing development.

Mr. Smith has authorized me to represent to you that
he has no objection to granting a walking trail easement
through the property at a location to be agreed upon
provided said easement is acceptable to the governmental
boards and agencies responsible for the approval of Mr.
Smith t s proposed housing development.

yours •

. Kadison. Jr.
CGK:clg
Enclosure
cc: Roy C. Smith

Norman Veenstra

I hereby acknowledge the
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• )\femo from

NOI'IIIAR· R. .Veen.tra October.19,1984
Dear Pame la,
Finally after many years of trying to unload my
land ( you may recall our talking about my
land in the past\ \Ve are ready to sign a Purchase
agreement with Roy Smith, who \ViII erect elderly
housing, etc., The various parcels I own are all
contiguous and are all under the Forestry
arrangement. So before we can sign the agreement, we
need as soon as possible a simple letter from the

.selectmen that they are not in~ested in buying
the parcel, since under Forestry we must offer 1strefusal to the To\m. t

I will appreciate your getting a simple letter
issued at your next meeting to. the effect" At the
present time Xim we are not interested in buying
from you the various parcels listed in the Ta.x
records as " 24,26, .28, 52 and Parker Street rear
No. 97", total parcel approx 65 acres ,vith two
homesthereon~"etc.,
I am most grateful

Norman

•
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Many years ago when I bought this landlocked
piece of land from the Audobon Society, I agreed
when I sold it to give the usual first refusal
offer to the ConservationComm., of Acton.
I am now about to sell it and the rest of my land to
Roy Smith for elderly housing(private finance).
Thus 1 need a letter from you indicating your receipt (
my offer to sell and the Commission non- interest inbuying at the present time.
I am attaching a return envelope for your promptconvenience.

Oct. 15,1984

Re: 24 High St., Rear-ActonDear Brew,

NormanR. Veenstra

~emoJrom

~ath kindestI
!
j
!
I
I
;

I

I
I
I
j

j

I,
;
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•CHARLES G. KADISON. JR.
EDMUND C. GRANT

CHARLES G. KADISON. JR.
ATTORNBY AT LAW

179 GREAT ROAD
ACTON. MASSACHUSETTS 01720

October 31, 1984

ACTON - (817) 284-4886
LEXINGTON - (817)881-8882

Acton Conservation Commission
DPW Building
Forest Street
Acton, MA 01720
Re: Norman Veenstra/Property off Ei":n Street. Acton
Dear Members:

Enclosed please find a Waiver of Right of Refusal which
we request be signed by a majority of the me1Ilbersof the
commission to permit the sale of Mr. Veenstra's land to
Roy C. Smith for his proposed housing development.

Mr. Smith h~s authorized me to represent to you that he
has no objection to granting a walking trail easement th.rough
the property at a location to be agreed upon provided said
easement is acceptable to the governmental boards and
agencies responsible for the approval of Mr. Smith's
proposed housing development.

Jr.
CGK:clg
Enclosure
cc: Roy C. Smith

Norman Veenstra



TOWN ·OF ACTON

>C·ommanleatl0

DATE: Oct .>.24, .1984

David Bo1ton,Assistant Assessor: conservatio~
Recreation
Bernard J. MurphY, Town Manager
FORESTRY LAND

TO:

FROM:

SUBJECT:

I II·t·e r.D e.p.artm •.e.n.tal

•
Attached please find letter from Norman Veenstra requesting

a letter that we are not interested in buying various parcels
of land under Chapter 61, as listed. The Selectmen would like
your input on this before November 8th in order that they may
make a decision at their meeting of November 13th.

Thank y.ou.

acs

•
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:Memo from

October 19,1984
Dear Pamela,
Finally a.fter many years of trying to unload my
land ( you may recall our talking about my
land in the past). we are ready to sign a Purchase
agreement with Roy Smith, who will erect elderly
housing, etc., The various parcels I own are all
contiguous and are all under the Forestry
arrangement. So before we can sign the agreement, we
need as soon as possible a simple letter from the
selectmen that they are not in~ested in buying
the parcel, since under Forestry, we must offer 1strefusal to the Town.
I will appreciate your getting a simple letter
issued at your next meeting to the effect" At the
present time XkKwe are not interested in buying
from you the various parcels listed in the Tax
records as " 24, 26, 28, 52 and Parker Street rear
No. 97", total parcel approx 65 acres with two
homes thereon. "etc.,
I am most grateful

Norman
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CHARLES G.KADISON.JR.

ATTORNBY·AT·LAW

/t19 GREAT ROAD
ACTON. MASSACHUSETTS 01120

CHARLESG. KADISON. JR.
EDMUND C.GRANT

November 2, 1984

Acton Conservation Commission
DPW Building
Forest Street
Acton, MA 01720

•

•

Re: Norman Veenstra/Property off High Street, Acton
Dear Members:

Pursuant to the terms of a covenant between Norman Veenstra
and the Acton Conservation Commission per deed dated May 28,
1969, and recorded in the Middlesex South Registry of Deeds
in Book 11684, Page 362-369, regarding a certain parcel of land
containing a?proximate1y twenty-three acres of land in Acton,
copies of which are attached hereto, please be advised of the
following.

Our client, Norman Veenstra, has received a bona fide offer
to purchase this parcel ,t.ogether with four other contiguous
parcels, from Roy C. Smith, 292 Great Road, Acton, for a purchase
price of $475,000 plus a 25% share in the profits from the
subsequent development of the parcels. Accordingly, we transmit
the terms of said offer to you and the Massachusetts Audobon
Society, Inc., by certified mail relative to your rights of
purchase as set out in the covenant.

Please advise .asto disposition.
Very truly yours,

~Q~~~
Edmund C. Grant

ECG:clg
enc.
cc: Norman Veenstra

Joseph McEttrick, Esq.
CERTIFIED MAIL RETURN RECEIPT REQUESTED
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}j;'::>S.\CHUSETTS ~UDUBOU SOCIETY, INC. t B chari tnble curpCirat 1:on
xYMJ""(!:I~ duly established under the ra,,·s of The COl.!.'Dunwenl th of J.in~snchusetts

--..
'"-

Id::1dlesex County, MuuchuSdU, (orconsiJeration pUd,

- SWlts to HOAfr\!N 1\. VEEi:S'!~, of Ilcton,t11 ddlescx County, j':nssachusetts,
(:·::1illnc .iJJres::a 22 HIGh ;.)treet, tiouth Acton, l·~assBchuzett~),

,'..ith qulldatm fDl1rnl1ntJI

l .~.'
- i~'..

, .

I

, .
II' ~

I, ..
:i -~,

thl rty-f1 va (35) rods, thence

sixteen (16) rods; thence
forty-~1x nod one-half (46 1/2) rods on
lon·j of Everlin T. Shapley nnd land of
James 'l'uttJe ~ Co. to land of francis
,'ret t; thence

on bnd of sntd Pratt to lnnd of John
1-'1~tcher; thence

Oil lant! of s:lld Fletcher nnd Ian:! of
J(jm~!; E. iH1l1nr,s, cl~hty (80) rod~ to
IDnl ~r satd fLtchburn Hnllrond CompanYI
thence

SUU'i'H 6° it

tbdmd:<m

nine (9) rcJsl thenco
thirty-six and one-half (3& l/~) rods
on land of ~nld !hJ 1road COnlpnny to the
curner nnd bOWll.1 first t:lcnt1Cined.

For tit) e, reference r.:ay be h-Jd to the Estate of r'reder1ck W.
,Gdred, !·add~esex Prob:lte ;:0. 4l713U nnd a deed fro::1 .,uMe E. f-rlltt
to 1>:r•. ,ldred, d"lted .'\Ut~l1st ::4, 1914, nnd rccorde,\ .•..Hh t;~cldlo$cX
South Jtstrfct ;)e(;ds, ~uo}. 3'711, }"a;;e 153. .

a.~erta1n p1cce or p3rccl of pa9turo lond, s!tuated tn tho scrtltherly
p:irt cf s~1d :.ct(ln am! cCI!ltatnJor, t••••cmtr ..three scres nnd three rods,
more or hss, bO\L'1deJ. ami described a::; follo •.••s, to wit:

Jeglnnlng :it the northve!;terly corner of tho prem1tes at
lanj novor for~erly of Bver1jn T. Shapley and land of
the F1 tchlJu:,£; J.\nilrC)f\d CO!llp:lOY, thence

I
I
I
I
I

•

•
'l'ne \::-n:1tcd rrc::11~e:; ,re conveyed slllJ~ect to 1969 renl estate

t:}.xe3 .•..:I~ch the ~!'~t:1te13 '55\1: .CS 311\1 0Gree!'; to pay.



•

PG 36 3

"

\ .

BK I I 684

u,J.i1ddlc5ex,
TIlcn pecsonallJ apreued the: .bovc: nmlrd

.'

,WI1lmt: C.RWCI, I(~IJ" F\~
••, ~ lJ.pitU Dee. %1.1571

and .cl.:o"J"wltdStd the fOfegoins inslrument to be the: £re(' act and deed of tlJe

~udubon Society, Inc.,
btCorc: me

In Wi11U'lUl wJlrrrof. the s.id ;':ns:;nchuset t5 o\udubor. Society, Inc.
has ClUS=-<! iu corporale scat to be hereto .ffixed and these presents to be .isned. .dnowtc:dgcd and

ddiveredil1ibnameandhchalfby Francis S. Houlton, Jr.
its Chait'man hml'O July .uthorizrd, L"'is A IJfL-C

day or ~'J"r!±- /J1U'Lt" in the 1elr one UIOUWld nine hundrrJ and sixty-nine.

S:sned and ~Ied in prcSo."tlCl: or



(',
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precises, to any person other t.han a spouse or chlldof such
O\1Tlcror to a corporation or Hassachusetts business trust of
vhich said o~ner o~s the controlling Interest unless (1) sa1d
owner has received a bona fide .offer to purchase the Sa:1ei( 2)
sa)d O~TIer hns given to the Acton ConservationCo~lsslon (and
to the l1assachusotts Audub0z:1SocIety, Inc.) written notice 'Iothlch

'..shall be deemed to be ~uly civen 'Ioihenmailed by rer;lstered or
; certified mail, stating the namo nod address of the offeror ~~d

~. the teres and conditions of said offer and the encumbrances subject
.':::-to which tho property 1s to be conveyed and .containing an offer

by said owner to sell the same upon the same terms ~~dconditlons
..~, .,''. to the Acton Conservation COt:JInission;and (3) the Acton Conserva-

" tion COInI:1iss1onhas not within thirty (30) days after the glv1ne
~:otsuch notice mailed or otherwise given said o.ner written notice

elects to purchase the same in accordance wIth saId otfer.
In the event that Acton Conservation Co~~isslon shall

so elect to purChase, the deed shall be delivered and tho
,.'consideration paid at J.llddlesex South District Reglstry of

Oced5, at 11100 A.M. on tho thirtieth day after the date of
the g1ving of such notice of election to purchase. In the

.event that tho Commission does not give such notlce of
election to purchase w1thin the time above specified or in
the event that it shall, aftor glv1nc such notice, taU to
complete ~uch purchase as hereinabove prOVided, then said
owner ~hall~e tree thereafter to solI and convey the pre~ses

.~.
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covered by the ottor to tho offoror nomed 1n Baid ovnor's•notice at a pr1ce not lower thnn thnt specified tho rein,
but I~id owner shall not sell or convey eaid prem19 81 to
any other person o~ at any lover price vithout Bgoin offering
the same to the Acton Conservation Commission. It an)' O\tnor

or record ot tho subject promisos or Bnypnrt theroof shall
~ake and record with said Deeds an affidavit stating
(1) that 8 conveyance by him 1s made pursuant to 8 bona fide
otter to purchase; (2) that he has g1ven notice to the !Acton

Conservation Commission 1n connect1on with such conveyance

8S required by the provisions of this instrU!llcnt, (3) that he
has not received vrltten notice ot election to purchase given
by said Co~lss1on or that it has given notice of election to
purchase but has fe1led to complete the same in accordance
vith seid provisions, and (4) that the conveyance is mode to
the person named in such notico at a price not lower than

that stated therein, then such affidavit shall be conclusive
evidence of ~o~pl1nnce with the requirements of this 1nstru-
cent ~lth respect to Buch c~nvoyance 1n favor of the Grantees
theroin an~ ell persons claiming throuch or under them. The
provision, of this instrument shall not be construed to apply
to bona fide ~ortgaces of the subject premises, or nny port
thereof, or to any proceedings for the foreclosure thereof. Said
aorman R. Veenstra and each ot~er o~ner, froo time to time of the
subject premises, or eny part thereof, shall only be liable
hereunder for breaches hereof occurring during their, her or
his ovnershlp of the subject premises or portion thoreof •

The subject premises are bounded and described 8S

follo\{sl

-2-

:.0', •

..•'.
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~~~ day or /YM'I

orman R. Veenstra

\

Betore IDe

THE COHMONWEALTH OF MASSACHUSETTS
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B"1168~ PG369

A cQrtnln pleco or parcol of pasture land. sItuated
1n the southerly port of saId Actonond containing
twenty threo acres and three rods, more or less, bounded
end d05crlbod os tollows:

Notary Public
My cOl:1Dission expires .14:;:t 5; /56?

eN1It?<d$ ~. J<I;~/';0-.1J tI.~.-

WITNESS my hand and seal th1 s

e~&It:nln& at th~ north"'?slorly corner of thepreolscsat land now or for~crly of ~vcrl!n T. cihaplcy and
Innd of tho .r'ltchburr. rl:1l1rond CC::1pnny, thcr.ce s. 7° E.
thirty-five rOlls. thence S. 16" E. :;h.tcen :-odSi thence S.
6° E. forty-six nnd one-half ro.ls on InnJ of Evcrl1n 'j,'.
6hBplcy end land of Jares Tuttle & Co. to land 'ot
FrancI, Pratt; thence N. 850 E. on land of saId Pratt
to lar.d of John Fletcher; thenco N •.100 W. on land of
8ald Fletcher nnd .land of ';:'lmes E.BI11Ings.clghty rod$
to land of BaldF! tchburg Hail rood Company; thence N.
62° W. nIno rodsi thence N. 130 w. thirty-s17 and one-
half rods on lena of said Railroad Company to the
corner and bound tirst mentioned.

!

":.~.then personally appeared the above-nslllcd Norman R.

Veenstra and acknowledged the tore going instrumont to be his
tree act and deed,

1969.

-.
f'I/'f)l\c.•••..,.
-Bu.ffolk-, 83•

...,..,,:;:-

.'".'
• ••
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ACTON CONSERVATION COMMISSION
WAIVER OF RIGHT OF FIRST REFUSAL.,

Reference is made to an Agreement dated May 28 ,
1969, by and between NormanR. Veenstra and the Acton
Conservation Commission recorded in the llidd1esex South
Registry of Deeds in Book 11684, Page 367. The undersigned
being a majority of the members of the Acton Conservation
Commission hereby waive the right of first refusal granted
to them by said Agreement so as to permit the sale of said
premises to Roy C. Smith of Acton pursuant to a written
Agreement dated l1ay 4, 1984.

~6~day of ctober

COHHom·!EJ..~TH OF KA..SSACHUSETTS 'f)..

)Jcvt-~ 1Middlesex 55. October 31, 1984
Then personally appeared the above 'named C~~~,1orhz.k«.K

and acknowledged the foregoing to be Kct< free act and-
deed, before me

~-;od~~~liC
My commission expires :1lh~13) Ij9f
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EXHIBIT A - M:
Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:
Exhibit G:
Exhibit H:
Exhibit I:
Exhibit J:
Exhibit K:
Exhibit. L:
Exhibit M:

EXHIBITS TQ DEVELOPMENT AGREEMENT

TITLE:
Description of Development property
Description of Averitt Land
Description of option A property

(Conservation Area)
Conservation Deed Restriction
Guidelines
Description of optionB property
Right of First Refusal
Lease of Senior Center
Easement to Averitt Land
Condominium Documents
Purchase & Sale Agreement for AHA Units
Purca.ase& Sale Agreement for Option A or B

property
Conservation Area Survey



·'

. EXHIBIT E GUIDELINES"

A. An Eligible Purchaser shall be defined as:
1. A Senior Citizen or Senior Citizen and spouse (the

"Prospective Purchaser");
2. Who, hased on the Prospective Purchaser's income and

assets, does not qualify under the standards
established by the Federal Home Loan Mortgage
Corporation ("FHLMCtt) or Federal National Mortgage
Association ("FNMA") for a mortgage loan for 80% of
the fair market value of an Unrestricted Unit;

3. who does qualify under the FHLMCor FNMA standards
for a mortgage loan for 80% of the maximum Resale
Price of a Restricted Unit.

B. The Acton Community Housing Corporation shall maintain a
waiting list of Persons interested in purchasing
Restricted Units as they become available. Although
Persons listed on the wait list may not be presumed to
be Eligible Purchasers, the ACHC may preliminarily
screen such Persons to determine whether they may
qualify as Eligible Purchasers.

C. The procedure for determining whether a Prospective
Purchaser shall qualify as an Eligible Purchaser shall
be as follows:
1. A Prospective 'Purchasetshallstibmita m.Ortgage loan

applica'tiont:oabank~'savingsand loan association,
trust company, or other institutional lender (a
"Bank") for purchase moheyfinancing to buy a
Restricted Unit.
The Bank shal.l certify t.hat (a) the. Prospective
Put'chaser"'cannot qualify .underFHLMC orFNMA
standards, based on the Prospective Purchaser1s
income and assets, for purchased money financing for
at least 80% of tije Restricted Unit's APPEaised
Value but that (b) the Prospective ..Purchaser does
qualify under such standards for such financing for ~.

"."a,lQlUl· of· <at least, 80%,of .theMaximum ResalePr lce
jof the <aforesaid On1.t.

3~:":::TheSeller shall then submit· to the TOwn1)e$ignee
the following documents:
(a) a determination afthe. Appraised ValuEr and

Max1mumResale PriceoftheUnltto~i~Hl~,.
determined as provided. 1nth~AgreEMt1~~~";~,·th~
cost of such determination to bed!vJ.ded··



,

equalJ-y between the Seller and the Prospective
Purchaser;

''''.,('b) the Mortgage Lender's dertificate regarding the
Prospect.ive.Purchaser's eligibility for ..a
mortgage loan 'determined in accordancewltl'l
paragraph C.2. above;

(c) a purchase and sale agreement executed by both
the Prospective Purchaser and the Seller,
containing a clause stating that such agreement
may be rescinded should the Town disapprove of
the proposed transaction; and

(d) an Affidavit of Compliance executed by both the
Seller and the Prospected Purchaser pursuant to
Section3.4(e) of the Agreement.

4. The Town Designee shall review the documents
submitted according to paragraph C.3. above, and
within 10 days of such submission shall determihe
whether the Prospective purchaser is an Eligible
Purchas.er pursuan.tthe terms and conditions of the
Agreement.
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SOUthHillAUdUbonmeanshall

FUrther, the additional tenns defined in this Article

BYLAWS OF
AUDUBON HILL SOUTH CONDOMINIUM ASSOCIATION, INC .

ARTICLE I - DEFINITIONS

Association

All terms and expressions herein Used which are defined in

Chapter 18~A,Section ~, of the General Laws of Massachusetts, as

amended, shall have the S,,",e••eanings unless the context indicates
O~erwise.·

Shell, for all purposes of these BY-Laws,have the ",eaning.hereinspecified.

Articles of the AssOciation shall refer to the Articlesdf

Organization Of AUdu.b"nHill South CondODliniwnASSociation Inc. ,

(hereinafter referred to as the ~Associatie>n·}Which.are.filed in.the

Association, Inc., and shall have.th".'sa",e meaning as "OrganiZation

of Unit Olmers· as <lefined in-chePter 18~A, Section I, of the General

Laws of Massachllsetts, i.e, "the •• •assocIation owned"'Y.th¢ Unit

°wnen llnd
l1

S'ld 1>y ~ t<;>. }Ila~~ •••d ~bit'ltheconaOm.fn~Um •••••

Office of the Secretary of The Conunonwealthof Massachusetts, a true

copy of which is on file at the principal office of the ASsociation,

• ..together with SUch a",endlnents to the Articles of the Association as
may from time to time be prOperly made.

•

CQ4/13/88 :05/09/88: 07726/88)
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•• Board of Governors shall mean the Board of Directors of the
'Association.

BV-La~s of the A~ssociatiO!1 shall mean the By-Laws of Audubon
Hill Condominium Association, Inc., as they may be amended'from time
to time, pursuant to the provisions contained in said By-Laws.
Condominium shall mean Audubon Hill South Condominium.

,Audubon Hill South Condominium Master Deed - See Master Deed.
Audubon Hill South Condominium shall mean the premises to be

submitted to the provisions of.Chapter 183A of the General Laws ·o.f
.Massachuse~ts ,··as a condominium by the Master Deed to be recorded and
any amendments thereto duly adopted and recorded.

Declarant shall refer to RoyC.. smith, Trustee of Hiqb, street
PCRC Trust, his successors and assigns.

• Fiscal Year shall mean the calendar year, unlesscbanged or
modified by the Board of Governors.

Gendel: shall in the BY-Laws of the Association not only rEafer.t;o
the m.as.culinebut al:;oto the feminine andneilter gender, alldthe use
of the,.silfgUlar,sbCt,,llJ;>edeemedtoinclude the'plural'and vice versa,
whenever the context so requires.

~MasterDeeq shall mean the" 'inst::ument by,.WhichAudubon Hill
South Condoininium shall be submitted. to the provisions ofChapte:t
183Aof the General Laws of Jotassacbusetts..

Members of the AssoCi~ti,ol'l.,$haJ.l.,,meanany·;·persC!N'l'"corporat1:ol'\:,
.partnership, joJ..J1!i.VI<n;,ur"9:t".~rl"9a.l • .t)t1t¥which is a memb_rof

'" " ••• , '-,,' '~'.; ••• :.,:,.~._ " '_'-,'/{, ••• o •• ,,-,.,;:-.,-.,.. '", •••• •••••••••• ••••• " •• ".0 ,'1;" ,', "~

- 2 -
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Articles· of the Association and the Master Deed.• the Association as defined in the By-LaWs of the Association, the,

Org'~lnization<of'Unit-OWners - See Association.
Owner - See Unit owner.
Person shall mean an individual, corporation, unincorporated

association,' partnership, joint venture, trustee, conservator or
administrator.

prooerty shall mean all the land and the common area, buildings
and improvements located in the Audubon Hill South Condominium.

Deed and the By-r.awsof the Association.
,Rules and Regulations of the Association shall mean the Audubon

, ,

: . _~__' );1.;.'" • •mean ,.'a'ny,restrictions. cont'ained in the Master

of Governors pursuant to the provisions of the Master Deed and
South Condominium Rules and Regulations as may be adopted by the

Restriction~' shall

, Hill
'-',""

'.' ~oarcl

the By-Laws of the Association, as they may be amended from ti~e to
time.

Unit Owner shall mean the owner of said unit. ..
ARTICLE II ~ GENERAL

Sectionl - The Condominiu.m
The.Condominium· is located on a parcel of land situated'ia

'Acton, Ma-ssachusetts', morep,artlcularfy describedlh the Master Deed
recorded with the Middlesex ~~t.h ',"bist~:tct'R~istryof Deeds, and
shown on the plans filed with said Master Deed entitled, -Audubon

'".",Hill., South ",Condoain-iua- dated- •.. ~9i8,'tQberecorde.;i,
- -3--



• said plans being the Condominium,PIeinS·hereafter referred to .

Section. 2 ....The Association
•

, .Audubon ,Hill South Condomin.l:ul'l1.Association, Inc.,. (the

WAssociationW) has been organized to perform the functions set forth

in Section 10 of said Chapter 183A and described in the By-Lawsof

th.e A£,;sociation, except for those to be performed by others as set

forth in the By-Laws of the Association or the Master Deed. The

Association is charged with the duties.and has the power prescriped

by law and set forth in the Master Deed, the Articles of the

'·Association and the JBy"':Lawsof the Association, as they maybe

amended from time to time. Neither the"Articles of the Association

nor the By-Laws of the Association.shall, _for any reason, be ch,lnged

or interpreted so as to be inconsistent with the Master Deed.

The Association is an organization ownedby the Unit OWners

of the Audubon Hill South Condominium and used by them to manage and

Owner, 'shall be deemed a Member.of t.heAssociatlon.As>.a .memberof

the Associatton, ther.ights, duties, privileges., immunities and

liabilities of "beIng a UnIt':Owner shall De those set forth in and

shall be elf~rcised: in ac<::ordancewiththe.MasterOeed.,·theArticles

qf the A.sS!ociation, theay...,LaWsof the'Association ari4 the Rules and

Regulations of the-Ass¢ciation as 'the foregolngmitYbe adopted or

amended}:)y tneAssociation or;~ytheBoard 6f Governors, as provided
therein.

Each Unit Owner,. qpon becoming-aUnitregulate the Condominium.

- 4 -



. , .

Membership in the Association shall not be transferred,
pledged or alienated' in~ny.·way ,?except upon transfer of title of a
Uniti.and then only to.the::trans{eree of title, except in the instan<::,e_
of. suspension of membership as provided hereunder. Anyattemptto
make a prohibited transfer shall be null and void.

Section;) -Provisions of BY-liawsApplicable
The provisions of the By-Laws of the Association are

applicable to the Condominium and to the use and occupancy thereof.
The provisions of the BY-l;awsof the Association shall automatically
become applicable to any -property which may be added to the
Condominium by act of the Declarant, its successors or assigns, or of
the Association.

Section 4 - By-Laws Applicable to Present and Future Owners
All present and future owners, mortgagees, l,essees and

occupants of Units and their employees and any other person(s) who
~ay use the facilities of the Condominium in any manner are subj.c~
.tothec BY-Laws of .theAssociation~the RulesanctRequlat1.onsofthe
Association, .the restricti'ons .t;Gntainet!ih the Master Deed and the
Articles of the Association. Accepting a'deed to a Unit, taking
conveyance Qf.A,i1nit,:e:ntering..into.a.lease.for useofa'Unit .:()rthe
act of occupying 8.0nit sballconstitute anagreemen1: that.all of the-,
above documents , ,restrictions and..conditions, as they may be amended
from time to time, are accepted, ratified and.$hal% be 1;OthPli:ed with ..

Section.5 -Offic:eof t:he.AssoctatioD
- 5 -
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• The .ofiic.e of,the Association and of the Board of GovernR~s
." ·~··";l-' '

shall 'be located at the Condominium or at some other location within
the Commonwealth~as may be selected from time to time by the Board
of Governors and of which the Unit Owners and listed mortgagees have
,

been given written notice.
Section 6 - Certificates of Membership

The Board of Governors may provide for the issuance of
certificates of membership in the Association in a form which it
shall determine. One such certificate shall be issued for each Unit
and shall contain the name and address of the member or members who
own such Unit, the Unit designation, its location and the beneficial
interest appurtenant to said Unit. The date .'.of·.issuance shall be
entered in the records of the Association by the Clerk.

Section 7 - Documents Available for Review

.provisionspf Chapter 183A olthe 'General Laws of Massachusetts and
the Master Deed by.the procedure set forth in the appropriate section
Qfsa.!d<,Chapterl.aU,. ..···~.·.may. b.n~de<!f1:omtlme-t:otiia.~ '

- 6 -

Copies of the By-Laws of the Association, the Articles of
the Association, the Rules and Regulations of th.eAssociatlon and-the

tie.iOopted-oramendedfromtime· totfme.,
~.

OWners may remove the Condominium froll tbe

as . tlJ..e.): may

Unit

need,Master

shall be.av:_i1able·forjinspection by Unit OWners and their authorized
agent during reasonab~e hours.

"S.ection·a-T~l:1Dination

•



the
Upon such removal, the Unit Owners shall be deemed to own

condominiu.m~.property as tenants in common , with undivided
interest._
previoUSly
facilities.

t)1erein in the .same percentage cf undivided interest
held by each Unit Owner in the common areas and

Further, upon such removal, the Unit Owners shall be
deemed to have withdrawn the Condominium property from the provisions
of said Chapter 183A.

The removal provided for in this Section and.in the Master
Deed shall not bar the subsequent resubmissionof the property to the
pr:ovisionsof Chapter 183Aof ..theGeneral Laws of Massachusetts.

,A\R,TICLE.III- MEMBERSHIP AND VOTING RIGHTS

Section 1,- Membership

Every person who is an Owner of record of a Unit which is
.. ~

.'Subjectbycovenants of record to assessment by the Association. shall
be a member of the Association, except that any such person or entity
who holds such interest merely as security for the performaneeofan
obligation shall not·be a member of the Associjitlon.-

Section 2.-Voting

A member of the Association shall be entitled toa vote in
_the pergent.age of interest.~PPut"ten~nt.to.the.Unit -inwhiehhe hOlds
the interest required for membership as describ4!d in parag-raph66l
the Master Deed • When more .than one pe.rsonholds such .interest in

.-any. Unit, all such persons sball ~e members of.the Assaciation and
the

- 7 -



• determine, but in no ,event shall more than one vote be cast on any
issue with' respect to any Unit and'such vote shall be cast as an
,entirety as provided: in.' the sy-Laws Of the ~.ssociatlon.

ARTICLE IV - BOARD OF GOVERNORS

Section 1 - Constitution

The number of governors which shall constitute the whole
Board of Governors shall be at least three (3) and no more than five
(5), as provided in the Master Deed. Until succeeded by the
governors elected by the members, the'initial'governorsneed not be
Unit O~ers~'Uponthe expiration of the tenn of each governor of the",.
first, ,Board,of Governors,tne'successors to .such governor, elected by
the members of' the Association., shall be a Unit. Owner. Exceptas
provided in the Articles of the Association with respect to the first-.

.~ Board of Governors (including SUccessors appointed by the Declarant),
governors shall be elected on an annual basis. In any event,

In.t:h~.event.that • cOrporation or 'other legalenti~yis '.

S~j.ec;:t. :t;o. the. ~visions At. tha. By'!':.Laws Gf ~ Associ.t1on

ho~ever, each governor shall hold office until such time asbis
Successor has been elected andgualif'iedt -.except'inthaeventof
death, resi<JtlatiOl'l,suspens.ion·ofmell1bershlpor sale of all his Units
in the Condominium which renders such person ineligible to be a

,.emberofth.,~ ASs.~ciai:icn.., .-.i,lt~may,~esi9'nate one or mer.na.tural
persons whosh;allbe' e1.iqible't•.··serv••~e governor.

Section ,2-Election



• r i

·e concerning the first Board (or any 'Vacancy on such .firstBoard)" .at
each annualaeetinq;o;:the ·Association or at a special meeting called
for thise:xpr~ss;"..purpose, the~eml:5etsshall ele'ctgovernors to fill
such vacancies as may exist on the Board of Governors. There shall
be no cwnulative voting. The candidate receiving the highest number
of votes. for each vacancy shall be deemed elected.

Section 3 -Resignation
Any governor may resign at .any time.by givinq written notice

to the President or ,to the Clerk of the Association and .thereupOn
such· -resignation ::;hal,ltake effect'at the time sp~cified in said
written notice.

Section 4 - Powers and Duties of .the Board of Governors
The Board of Governors shall have the powers and duties

li.mited to th.e.>fQllowinq:.

·a.~rovicUn9' for the· operation,o care, upkeep and.

r

~\~ecessary for the administration of the affairs of the Condominiwn
and may do all such acts and things except as by law, or by the
Master Deed, or by the B~-Laws of the Association, "are reserved to
?.:he.:rneropersof the Association acting at ap-ropez:-Iycall.d Illeet,ingor
as are speciflcallyaJ.lowed to the Association. Such powers and
duties of the Board of Governors shall include, but shall not be

mair.tenance" of the,SolDm<?.n..•.area:a.an.9:facilitiesotthe Condominium and.
its ap.purtenant structur~ .as.,pr-ov.id.ellin-'A.rtiel.YIIIhereof .•

b.>.,;'r;,;i~t.~fll1JJli~.,th. commonexperisl!S' Of the .condominium ,

-- 9-
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• including, subject to the limitatj,on, imposed by the Association or by

the restrict-ions contained in the Master Deed, the operation and

.m.aintenanceof'the'property,"" aoo the allocation of income and

expenses.

c. Collecting the common charges from the Owners,

including the right to enforce these collections by methods described

elsewhere in the By-Lawsof the Association.

d. Opening bankaccount.s on behalf of the AssociatIon

and designating signatories required therefore.

e.Leasing, m.anaging and otherwise dealing with such ..

Condominium fa~11ities as may be provided for·as commonareas and

facilities, including without:thereby limlting the g.eneralit.y of the

,., foreg'oing the right to engage a professional management company, the

• right ,to grant permits, licenses and easements over the commonareas

for utilities, passage rights and other purposes reasonably necessary

or useful for the proper maintenance or operationofj:heC()nqominiWl~

f. conveying, encUm?erin'c1, leasing .and.

otherwise aea.linq~i th units conveyed to it Qr purcha.sed by it or by

the Association 'as" a result of enforcement of alien for common

expenses~r otherwise.

g.. . ;Obt.R;nil'l9" insurance'fo:r the COlDmonar~as and

.faci ..lities and'tfor Units as provided elslI!wbere.in"the .By-LaWSoithe
'.,>

Association.

- 10-
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• alterations of the·cOmIIionareasandfaciJ,ities in accordance with the
other .provisions of the By-Laws of the Association and as described
in the Master Deed.

..

i. Enforcing obligations to be performed or observed by
the Unit Owners imposed on them by the Master Deed, the By-Laws of
the Association and the Rules and Regulations promulgated pursuant
th~reto, incJ,udingwithout limiting the generality of the foregoing,
legal action to collect payment of.common area expenses. assessed. No
legal action, however, shall be commenced, except as hereinafter
provided, by the Association or ..i1:s Board of .Governors against
parties other than unit owners or their mortgagees, without'theprior
affirmative vote· of seventy-five (75%)·percent of all the Unit owners

of
(based

."part
on beneficial interest in the Association) and specifying as a

the vote a specific monetary limitation to be paid as legal
fees and costs and expenses to be incurred in connection therewith.
Such vote shall also include, asa part thereof, a special asse$Slllent~
on all unit owners o.nan amount,~qual tos'l1chmoneta.ry limitation,
paY<3.:b1ewithin;hirty, (30) days and deposited in a segregated account
which is to be ·used only .,!orsuch pUrpose. Such legal actio.nshall.
not be; commenced until ".a1: leas;tse~~nty"'fivE!(75%}percentot .such
assessment has been collected andsodepositea.

j.Adopting rules and regulations ,~~),;atingto the us.,
upkee.p and preservation of the Condominium •

.k. :..fJ:~19ati~1J and collectinq fines for violation of

- 11 -
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• the Rules and Regulati,:ms, which fines shall be paid to the
.Associati.on.

1. "Es.tab!ishing a i'minimum thermostat temperat~rfi!
setting within each Condominium Unit.

m. Designating and setting aside portions of the common
a.reasand facilities under their control (1) for the collection and
reception of mail for the Condominium residents; (2) as a central
disposal and collection site for trash and other refuse; (3) as a

.storage area for such tools, equipment and supplies as are used in
:the maintenance and upkeep of the Condominium; and (4) for any otner;.:
pUrpose which the Board of Governors, in its discretion, deems t.obe
in the best interests of the Condominium as a whole.

.\Association
n. Electing whether to purchase on behalf of the
any Unit in the Condominium at a foreclosure sale as

hereinafter provided; however, that any such purchase by, the
Association shall have the prior approval of eighty-five {8S')

percent of the Unit OWners/excluding the Unit
in question.

Section 5 -'The First Board 'of Governors and Subsequent Boards
The"'~ first ...Bo~rct>.ofGovernors.,a.ndt.heir·••successors shall be

appointed by.the Declarant.,includinqsuch successors in the even1:of
vacancy, and shall consist>'ofthree'J) members who shall serve until.
thet.hird '>annual meeting of ithe1l'le!'llber&.oftheASsocii.tiQIl-hS14

:.I'l.1rs\lant ...."to....t,Je,.vprovisionsot.,Aftlcl. .v..·;of these 'By-Laws of ··the

- 12 -
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At each annualmeetinq,beginning.w,ith the third annual
meeting of the members of the Association, all members of the 'Board
of "Governors shall be ~lected by the members of the Association to
fill vacancies the Board of Governors and/or vacancies created by
eXpiration of a term and all such successors thereafter to the Board
of Governors ....shall be Unit Owners and members of the Association.
Any governor elected to fill a vacancy in the Board of Governors
otherwise created shall be elected to fill the unexpired term.

Notwithstanding anything to the contrary in these By-Laws
contain.ed, those Governors appointed or selected by the Declarant as
afores.aid shall resign no later than the earlier of the following
events:

a. Four (4) months after seventy-five (75%) percent of the Units,
.!'J:n,the Condominiumhave been conveyed to Unit purchasers; or

b.Five (5) years after conveyance of the first Unit.
The purpose of the foregoing provision is to comply with the

i;;-s' :",'".:-requirement iDlPosed by ·the Federal National 'Mortgage'Association
«(NMA) necessit:at:inq the transfer of.control of the Condominium to
the Unit Owners as above provided. For this pu+pose, "'control-means
the, .riqht'of the,Oeclara.nttocontrol' ·theUnIt OWners' Assoc!atlon or

> -. -. -.- -:.- -.' -. . :.<- •...... - ....• -": .. ~

its Board ,ofGovernQr:a., theCondQJUiniWll.ltselfor'th •.linitOwners in
any manner , except through ."9~.<·allocated toUtiltaowned ..by the
o.eelarant on the same basis as votes Pertaining to s()ldUnits.

"'~.Sectio,ft" - Res~nKion,'and 'ltemoval
- 13 -



• Arty Governor may resign at any time by instrument in writing

signed·jlnd duly acknowledged by that Governor in the manner required

in Massac.husetts
"\ for. the ac;::knowledgmentof deeds, and· such

.:

resignation shall take effect as in said instrument set forth. While
,

the Declarant shall have the right to designate the Board of

Governors of its choice, the Declarant may remove any Governor with

or without cause and appoint a successor, and after the expiration of

the Declarant's right to.designate, any Governor may be removed with

or without cause, by vote of Unit Owners entitled to more than fifty

(50%). percent" of the beneficial interest hereunder and the vacancy'.<
'"'i:

resul~ing from such remoVal...shall';.be filled in the manner provided in

Section 7 of·thisArtlcle. Any removaLsha.llbecomee'"ffective~ upon

the filing with the Secretary of State a certificate of officers

siqn~dbY the Clerk or Assistant Clerk of the Association.

Section 7 - Vacancies in the Board of Governors

Vacancies in the Board of Governors, other than theoriqi..n.l
• '1!i ... •

~oard,. caused by any reason other thal'l.the. 1:boval of a 'governor

u.nder Section '"6 of this ArtiCle, shall be filled by vote ofa

majority of the remaining governors at a special meeting. of the Board"

of Governo,rs;;Aeld~:f0;' ~t.hat:pu.t"pO..$e, whichmeetinq.shallbeb.ld,

promptly after the occurrence of .•a.ny such vacancy, even. though the

remaining gove'rnorsRt,ta$$n~·",.tsUCh meet.inq\,llIay'<:qn~titute less than

a quorum, .and eachpar.sons,g,.elected·· shall.~qQye.rnoruntilthe

next ann.~al >,~~~~qg .~.•Qr.,} .• p• .cia...1•.> •• e~i1lg.C)f the 1\\embers of the

- 14 •..



•. Association duly called and held for the express purpose of electing.
a governor to fill the vacancy for the duration of the unexpired

~,

term, exce?t that any vacancy occurring while the Declarant has the
right to designate the Board of Governors shall be filled" by
appointment by the Declarant. Except for members of the Board of
Governors, or their successors, appointed by the Declarant, no
governor shall continue to serve as such if he shall cease to be a
Unit Owner or if his membership shall be under suspension.

Section 8 - Board of Governors Meeting Following First Annual
Meeting

Within ten (10) days after the first annual me~ting of
members of the Association, there shall be a meeting of the > Board of
Governors•at .such

at such time and place as shall be fixed by the Unit Owners
meeting and no notice shall be necessary to the governors in

order legally to constitute such meeting, provided majority of the
whole Board of Governors shall be present thereat.

Section 9 -Regular Meetings
Regular meeting of the Board of Governors maybe held at

such time and place as shall be determined from.time to time by a
majority ··of

Class mall
the ·me11tbersot· the Board .otGovernDrs .·Notice '.P¥ ·fJ.rst

.~.. ' .....or home. dellveryof regUlar meetings shall be ..given.to
each governor at lea~t three (3) days prior to the day named for such
meeting_

--~:;-,\!O'/"".:-.".:->-"Section 10 ::- Special Heetings
- 15 -



• Special Meetings of the .Boardof Governors may be-c;alledpy
the Pl:'esidel'1tof the Association on three (3) business days' notice
.to_.each governor 'gf.venbymail,1:elephoneor telegraph.,which notice
shall state the time, place and purpose of the meeting. 'Special
meetings of the Board of Governors shall be called by the President

~9r Clerk in like manner and on notice on written request of at least
three (3) governors.

Section 11. ..•.Waiver of Notice of Meetings
Any governor may i'. t any time in writing waive notice of any

meeting.of'>theBoard of Governors·and suchwai vershallbe deeme<S:'".
equivalent to the receipt of such notice.

Section 12 ....Quorum
At all meetings of the Board of Governors, a majority of >the

• members thereof shall constitute a quorum for the transaction of
bl.lsinessand the vote of a majority of the qovernors present at a
meeting at which a quorum is present shall constitutethedee.isi~n~f
the Board of Governors. If at.any:'mee.tinqof <the Board·of Governors,
there shall be les$ than a quorum present, amajority·of those
present may adjourn the meeting from time to time .

.Section··13····-Fid.lit:yBonds

The·Board of Governors must maintain a.fidelity bond:or
insurance coverage againstdishone:st acts on the part of the

,governors., employees or volunteers responsible forb-andling funds
belongip9 or:admtttls~b«by .t:be<:ondomiri1umAssociation of Unit

....16 ....



• Owners as hereafter provided•
constitute a'common ,expens1!.;

The p~emium for such bonds shall

Section 14 ~Compensation'of the Board of Governors
No member of the Board of Governors shall receive aqy

compensation from the Association for acting as such, except for
"reimbursement,of necessary and duly incurred expenses.

Section lS - Governors Not Liable
The governors shall not be liable to the members of the

Board of Governors on behalf of the Association, unlessthebymade

Unit Owners shall, to the extent of their Unit o.wnership,indemnify
and hold harmless each member of the BOarc1ofGovernors.against'
personal contractual liability to others arising out of contracts

Association for any mistake of judgement, negligence or otherwise,
'except for their own individual willful misconduct or bad faith.

.'
any such contract shall have been made in bad faith or contrary to
the provisions of the Master Deed or the By-Laws of the Associa1:;lon.

'.It is Intended that the.meIllbers()fthe Board'OfGovernor~shall have
no persona~, 'liability with ..respect to.any contractllladeby them on
behalf of the Association. The first Board of Governors is
specifically. ,author.ized,,.tocontract ,forgoods;'or servlces with the .

Declaran:t, or employees or 'affi.l1ates.Qfthe Declarant, whether or
not such persons are membe:t".Sof ..i'..th:eBoardofGovernors and no such

•
contract shall be deemed to involve aconflictof·:i.ntereat. Itis
"Iso Intend.d,.,;t'.ha.tthe,11al:>ili.ty'of anytJnit<Qwnerarl.sl~out Of.ny

- 17 -



I. :-;..

shall be limited to such proportion of the total liability• ,contract
indemnity

made by the ~oard of ,Governors .out. ",
of the aforesaid

t}:lereunderas the percentage interest appurtenant to the Units owned
by him bears to the total percentage of beneficial ,interestsheld by
all of the Unit Owners in the Condominium, except for those Units
owned ..by the Association. Every agreement made by the Board of
Governo.r15, its agents or appointees on behalf of the Association,
shall provide that the members of the Board of Governors of the
Association, or their agents or appointees, as the case may be, are
acting 'only as agents for the Association and have no personal;",
liability thereunder, except as Unit Owners, and that each Unit
Owner's liability thereunder sha.llbe limited to that ...proportionof

liability as the percentage of beneficial interesttotalthe

.'appurtenant to the Unit (s) owned by him bears to the total percentage
of 'beneficial interest held by Unit Owners in the Condominium,
exclusive of Units owned by the Association.

Section 16.' - Records

The Bpar<l;of Ge,v-ernors. shall cause to be kept detailed
records of the actions of the Board of Gove~ors and of the
Association, includinq".butnotllmited't.(), 1ninu~s oft:he ..meetlng of

the Unit ownersand.,financial records afi<!books ()f:acoot.1.rltof tlle
Association, to which record$;;~he Unit Owners and their mortgagees
shall.be entitled to reasonable aCcess.

Section'J.?-.AnnualReport

- 18 -

•



The Board of Govet"norssh~..llcause an annual report of'~e
receipts -and'expenditures,of the Condominium to be made at the end of
each fiscal year by·an independent, disinterested, certified public
accountant and a copy of said report shall be sent promptly to each
Unit Owner. The cost of the aforesaid annual report shall be a
common expense. In addition, a copy of said report shall be kept on
file at the office of the Association and shall be made available for
inspection by the Unit Owners, holders of mortgages .onUnits, and
their authorized agents during reasonable business hours.

ART+CLEV --MEETINGS OF MEMBERS OF THE ASSOCIATION
section 1 ""Annual Meetings: Election of Governors

On the first .anniversary following the incorporatioftof
~! Audubon Hill South Condominium Association, Inc., the Board of

Governors shall call the first annual meeting of the members of the
Association. Thereafter, annual meetings shall be held on the
anniversary date of such meeting. In each succee~iinq"l'ear,the.date
of the annual lJ1eetinq11\'ybe change~'l':>yp.ropeFamen&ntto.tb."
By-Laws of the Associa.t.\cm.~ginninqwiththe second annual meeting
of the members o-fthe Association, unless" the right of th~ Declara~t
to"appgirrt:.memb,rs.,,:.o,f,the Board"of.Go'VerZlorsShall have previously .
expired as in SectionSof Article IVprcwided, .allmembers o( the

-Board of Governors shall be elec(tedby bal1.otot0:~e members of the
Association in accordaACe~,with ,the provisicmsof ~ •.ay--Laws o.f"th~
~ssoci..at;j,pn.'/"c' •.c'.ftle .:'_mbe~s .ofthe 'I'ssoeiationmay alsotransact:s\t<:h'.. ,_.' :"~ .,.~

- 19 -•



• ··.otherb\Jsin~ssQf";the"}1ssociationasmayproperlycome before them.
Section 2 - Location of Annual Meetings

Meetings of the members of the Asscciation shall be held at
the principal office of the Association, or at such other suita.ble
place convenient to the members of the Association as may be
designated by the Board of Governors.

Section 3 - Special Meetings
It shall be the duty of the President to call aspeci~l

meeting of the members of the Association as directed by the Board of
Governors 'or'upon delivery to the Clerk ofa petition signed by at
leastone'::third.(1/3) in interest of the members of the Association.

Section 4 - Notice of.Meetings

Unit
It

Owner
shall be the duty of the Clerk to mail or deliver to each
of record a notice of each annual and special meeting,

stating the purpose(s), date, time and place thereof at least five
(5), but no more than ten (10), days prior to spch .~ee~inq. Mailing
ordt:livery of a notice in:the manner pr?-t'idedin these By-Laws shall
be 'considered notice served. Notice of a meeting need not be given
to a Unit Owner if a,written waiver thereof executed by such Unit
Owner or by his Jilll:y 8u'tbarizedattorne.yoragen.tbef.()re, during or
after the!•.meeting, .lsfileclvi-t.hthe records of.the .ineetlng~.

sectionS •..QuorttM

'.'l;- .:-'il- ',' _-'>'-:;_>,~.Association, .the- :prtts&nca1ft ::..perst>aor by proxy of a majority in
- 20 -
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eintere!;)t of..the members of the.Associat::'onshallconstitute a qU.ohun

at all'meetings of the members of the Association. If any meeting of
,the members,of the Association cannot beheld because a quorum is not
presented, a majority in interest of the members of the Association
,

who are present at such meeting, either in person or by proxy, may
adjourn. the meeting to a time not less than forty-eight (48) hours
from.the time for which the original meeting was called.

Section 6 - Voting
The member(s) of the Association, or some person designated

by eacn such' member of the Association,.,toact as proXy on his or
their behalf,.who need not be a Unit Owner, shall be entitled to cast
the vote appurtenant to such Unit at any meeting of the members of
the Association, provided
qesignation of any proxy

the memb-·'r is not under suspension. The
shall be made in writing to the Clerk and

shall be revocable at any time prior to or at the meeting upon
written notice to the Clez:kby the member(s) <so desiqnatinq. Anyand

.
'all members of th~ Assoc::iationmi!.Y.bepresent at any meeting of ,the
-members of the Association, either in person or by proxy. Each
member of the Association, including the Declarant, shall be entitled
.to· c;::astone (1). "ot~fat allmeeting.softhe "members 'Of the
Association, ~ which vot.shall be weighed bYll1Ultiplyinq it by the
beneficial- interest~rcenl:ap~ppurtenant 'to3t~,•. Unit(s) ·owned by
such member of the .••..AssDClation as set ····fortallltheMasterOeed f"

.prpyi~,nowe_r, that~e' voteat.erlbutable to each Unit must be
- 21 -•



.' voted·asanentirety and if Owners of a Unit shall be unable to agree
ion the vote to be 'cast on any issue, their right to vote on that

issue shall be deemed waived. Any Units owned by the Association or
Board of Governors on behalf of the Association shall not be entitled
to vote and shall be excluded from the total number of Units in the
Condominium .when computing the proportionate interest of all Unit
Owners for voting purposes.

Section 7 - Majority Defined

As used in the By-Laws of the Association, .~ajorityof
members of •the Association' shall mean any aggregation of members of

;",~,,~ ..

the Associati;on ....having _~ore..than fifty (50%)' percent of the
beneficial interest of all members of the Association,pt'esentin

• person or by
"this Article.

proxy, as determined in accordance with section 6 of
The vote of a majority of members of the Association

present at a meeting at which a quorum is present shall be binding
upo~ all Unit OWners for all purposes, except when a higher
percentage vote is required by Law, the Masteroeedor.the By-Laws of
the'Association.

"ARTICLE VI -OFFICERS
/Sectio.nl'-principal .Officers of the Association

~he principal officers of the Association shall be the
President, the Clerk and the Treasurer. The initial officers shall
be those designated in the Articles of Organization.

'".successors', shallc' elM .';elec1te4,.yi ..t.l1eBoardflit Governors to .serve as

- 22 -
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• such. affic:ers.' The President and T~easurer spall. De members of .·tne

atlY,timeat the pleasure of the Board of Governors.
Section 2 - Selection and Removal of Officers

be removed, eitber with or without cause, and his successor elected.

affirmative vote of a majority of the Board of Governorsata regular

The officers shall be elected annually at the first meeting
of the Board of .Governors following the annual meeting of members of
the Association and sha~l ..hold office at the pleasure of the Board of
Governors or until their successors are elected and qualified. Upon

thereof called for that purpose, any officer maymeetingspecialor•
Section 3 -President

The President shall be the chief executive officer of the
Associat.ion. .

He shall preside at allmeetil:1gs ef>th4llmelltbers .Of the
r Association and of.•th~·Board of Governors. He shall have all. of the

gener-al .powers and duties incidental to the office af president,
~cludin9'/·.bat not''limit$d to.,:thepowertaappoint.committees from
among the members Of the AssQciatlan frollltime.to t.ime,.as he may, in
his .discreti~n" decide'a;e't~pprop~iate to assist.fil'the conduct af
the affairs of the Association.

BeetioA' ";- 'Clerk

- 23 -•



,.

•' The Clerk shall k~ep minutes o£,.allmeetings of the melllbers
of the Association' and of the Board of Governors, shall have charge
of,such books and papers'8sthe Boa.rdof Governors shall direct, and
shall perform all duties incidental to the office of the Clerk and as
aescribed elsewhere in the By-Laws of the Association or the Master
Deed.

Section 5 - Treasurer

He shall be responsible for the deposit of "albmonias and

•
data.
other valuable
Association in

effects in the name of the Board of Governors or the
such depositories as may from time to time be

designated by the Board of Governors and he shall perform all duties
incidental to the office of TreaSUrer. No payment ,voucher shall "be

"paidunless and until ",pproved,by;the TreasuZ".eI"•.
Section:6"~"Execution':J:1f';nocumentsforthe Board of Governors

All agreements, contracts, deeds, lease,s, checks and qther
instrwnents ..;ot ;,the,,"c~ssoc±at:ion>or the'ConnQm,iniumshall ,ce"'executed.

by such, officer or officers of the Association or by' such other
'perst;?n(s)"'as may be au'tl\Orizedby'the •Board of .Governors •

. t

,•
Section 7 -Compensation ofOfticers

'..
• ,< ,,~lID':..oftioer~'"shall ',receive

- 24 -
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.• Association for.acting 3S such, .except for reimbursement of necessary
and duly incurred expenses.

Section 8 - Resignation
Any officer may resign at any time by giving written notice

to the Board of Governors, the President or the Clerk. Any such
resignation shall take effect at the date of the receipt of such
notice or any later time specified therein. Unless otherwise
specified therein, the acceptance of such resignation shall not be
necessary to render it effective.

ARTICLE VII - NOTICES
Section l-Notice Procedure

Whenever under the provisions of the Master Deed or the
Association, notice is requi~ed to be given to the

Board of Governors or any Unit OWner, it shall notthe
theBy-Laws of

~ssociation,•

.

.SectiQn 2 .- Waiver of Notice

be construed to mean personal notice; but such notice may be given in
Writing, either by mail, by depositing the.s.amelnapost/Of~ice or

poe;tpa.id,·sealedwrappe~addressec1 'to theboxletter
Association" the·.Board of (;overnors...orsuch·U~it owner, respectively,
at such ·adc1ress.asappears on thebooksof .•:theAssociation,prov~ded
thatslJ.<:p.~a.i.1inqislllade.irf'fhe..eoJtU1lol'lwealth'OtHa.ssaehusetts.,.or by
delivery to said person'sLaddress. Notice shallbe-dee111edqiven if
mailed as of the date oflRallinqor if otherwise, as.of the date of

··delivery.
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'. Whenever~py notice is required to be given under the
provisions of the Master Deed, the law or the By-Laws of the
Association, a written' waiver thereof, signed by the person or
persons entitled to such notice,' whether before or after the time
,

stated therein, shall be deemed the equivalent thereof.
ARTICLE VIII - OPERATION OF THE CONDOMINIUM

Section 1 - Budget
a~ The Board of Governors shall~' from'timeto time and

at least annually, prepare a budget for the Association and, in

.'. .. -'"placed .ona periodIc basis' an4t.o ll1a)teup ,any d.efi'cit;jinthe,CODmlOft

Owners according to the respective percentages of ownership in the

Tl'iecommonexpenses may also include

. '"connection· ,therewith', determine the amount.of common expenses of the'
Association and allocate and assess common expenses among the Unit

Condominium as set forth in the Master Deed. The common expenses
shall include, among other things, the cost of all insurance premiums
on aTl policies of insurance required to be, or which have been,

expenses of .,any l'rlor 'year.

obtained by the Board of Governors,.pursuant to,,~.the,provisions'of the
By-Laws of the AssocIation. Xhe common expenses 'shall also include
the amounts estimated for the operation, care, upkeep and maintenance
of the Condominium, inclooing, without limitation, any amount for
wor~in9',-.capitalofth;e,M~oci,at:lpn.,·<fo-ra general op.eratlnq reserve,
.an adequate 'reserve fund fe,rJ2laintenance,repair and replacement of
those· portions of the common areas ·and fac:iJ..l.:ties.Whichmust be

.'

'. - 26 -



• such amounts as may be required for the purchase or lease by the
''';Board of Governors on behalf of all the Unit owners, of any unit

whose ,Owner has elected to sell or lease such.Unit, or any unit which
I

is to be sold at foreclosure or other judicial sale, such purchase or
lease to be in accordance with the provisions of Article XII hereof •

.b. In addition, a working capital fund shall be
established for the initial months of Condominium operation equal to
at least two (2) months' estimated common area charges for each Unit,
which funds shall be collected and transferred to the Association at
the time of 'deliveryof the first Unit deed of each Unit, and which
shall be maintained -in a segregated account for the use and benefit

The contribution to such funds tor each unsoldof the Association.
Unit shall be paid to the Association within sixty (60) daysa.fter

• the date of the conveyance of the first Unit. The purpose of the
working capital fund is to insure that there will be cash available
to meet unforeseen expenditures or to acquire additional equipment.or
se.rvices deemed necessary or desirable by the Board'ofGovernors •
Amounts paid into the furidshall.not be considered advance payment of j

regular assessments.
c • The.Beatd of Governors. shall advise all Unit owners

I
':..promptly in writing of the amount-ot tnecommoncharges payable by ~

each of them, respectively, as determineclby the Boa.rdefGovernors
and shall furnish copies of each-budget 'on which sucb.chargesare
based to.all Unit,ownera and"totbe.irllOrtgag-ees,.~O$CfJ.aX"ant. will

- 27 -
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• ';,be required to paycoUl,I11oncharges in full on any Unit owned by it~ A.
separate' statement will be provided each unit Owner by the
Association as to charges due for services provided by it.onbehalf
of the Association, including the Unit Owner's share of the charges
for services provided in the Condominium.

Section 2 - Payment of Common Charges
All Unit OWners shall pay the monthly and special common

charges when assessed by the Board of Governors, pursuant to the
provisions of the By-Laws of the Association.

No Unit'OWner snaIl be liable f.orthe payment of any part of

thetoconveyanceincludingDeeds,ofRegistryDistrict

the common charges assessed' against his.Unit subsequent to a sale,
transfer or other conveyance by him, duly recorded in the Middlesex
South
Association.•

Each assessment against a Unit shall also be the personal
obligati.on 0:: the Unit Owner, in accordancewitn the f1rst paragraph
of this Section. Subjeett:o taeprovisions of Section 3 of th.is.
ArtiCle, a purchaser of a unit s11.a11not be liable for the payment of
common charges assessed and 1.1npaidagainst:such.Unit prior to the

foreclosure

aequl.sd.:tion1:Jy.A·h;mofsu<:hUnitunless assumed by him, or required by

applicable law and a mortgag:.ee or· othel:'purcpaser of a Unit at a
foreclosure sale of such unlt..sbalibesubJect to, bu~'~ot personally
liable fol:',a lien forunp.a;d common chaJ:'9'.e~a,ss~~s~pr.;ol:'to the

., .... .,.. '':f.'''':;

saler'~xcept as otherwise provided in Paragraph 17 of the.
~ 28 -•



• Master.Deed with respect to first mortgages.
Section 3-;Default

".In."the,event4of.default 'by 'any Unit Owner in the payment of
common charges, such Uni't Owner shall be obligated to pay interest at
an .annual 'rate equal to two (2%) percent above the prime rate as
charged by ,The First National Bank of Boston at the. time of such
defau~t, together with all expenses, including reasonable attorneys'
fees, incurred by the Board of Governors in collecting same. The
BOard of Governors shall seek to recover such common charges,

•..tog~!:her with' interest and expenses, from Unit Owners who fail to,pay
.....•

such assessment within thirty (30) days after the due date (or within
such shorter period of time as may be determined bythe.,Boardof

.'Governors)
attorneys'

by action to recover the same, including reasonable
fees, brought against such Unit Owner or by foreclosure of.

the lien such unpaid charges have become on the Unites), or by such
other action, including the commencement of legalaction,.as the

the.requ~~ed.underreasonablydeemmayGovernors'ofBoard
circumstances.

Section 4··.· - Power to Suspend Ri9hts of f1emberShip
·~.:In .,the'fivent'Qf £default ..by.any UnitOWner.in t~epaymentof'

"'common Charges, 'or:any other amounts owed to the, Association, the
Board of Governors shallhavathepower.toSQ.speqd the unitOWner's
membership rights and privileges in the·Associatiol1,.inclJ1cl:inq
:r:-ightto ,~erve .·on ~~e.,BQ~U:ti'ofGo'Y'ernors.~~~sUCll$Uspensi~n shall

<" ,~;.~.,

~- ~
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.•. retlain in .effectonly until such -amounts as are-owed are paid.
Section 5 - Foreclosure of Liens

In any action brought by the Board of Governors to foreclose
a lien on a Unit because of unpaid common charges, the Unit Owner
,

shall be required to pay in addition to all other charges and
asse$sments a reasonable rental for the use and occupation of his
Unit, if such use continues after the foreclosure, and the plaintiff
in such foreclosure action, in addition to all other rights and
remedies to which it may be entitled,. shall be entitled to tne
appointment of a receiver to collect the same. The Board of

•
Governors, acting on behalf,of the Association, shall have the power
to purchase such Unit at the foreclosure sale and to acquire, hold,
lease, convey, mortgage (but not to vote the share(s) appurtenant
thereto) and otherwise deal with the same. A suit to recover a money
judgment for unpaid common charges shall be maintainable without
foreclosinq or waiving the lien securi119 same.

Section 6 .....stat.ementof Unpaid Common c~arges aindPriority <of
Lien

The Board of Governors ··shallpromptly provide any unit Owner
,'requesting{..th.sa., 1.n writing ,..wi.,thawritte.nstatement-of all

unpaid common charges due!ro1ll sueh OWner .in form suitable for
r,ecQrdinq'ai1dthe same,~b.n recorded . with the Middlesex South
r>istrict Registry of Deeds, shall operate to discharge the Unit from

'.f': "".< _""i<---,~_'.anyother charejes.riotincluded in such statement then unpaid.

- 30 -
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• a. To the exte.nt.p~rmitted by applicable law, any liep
of the Association for' common expense assessments or other charges

.becoming 'payable on or after > the date or recordation of the first
mortgage on any Unit shall be subordinate to said mo~gage. In
addition, any fees, late charges, fines or interest which may be
levied ·.•·.by the Association in connection with unpaid assessments shall
be subordinate to said mortgage.

b. A lien for common expense assessments shall not be
affected by any sale or transfer of a unit, except that a sale or
transfer pursuant to a foreclosure of a first mortgage shall

..extinquisha subordinate lien for assessments which became payable

estates as a common expense. Any such sale or transfer pursuant to a
which are so extinguished may be reallocated assessed to all Unit•
prior to such sale or transfer. Anysuchdelinquent.asSf?ssments

- 31 -

foreclosure shall not relieve the purchaser or transferee. of'a Unit
from liability for, nor the Unit from the lien of, any assesam •.nt
made thereafter.

extraord!na-ry, and .to the doors and windows, electrical, plwn.binq,
neati.nq, air conditioninq,' water and sewer facilities and fixtures
bel'onqing toa Unitowner·a:n~. 'not "part·;~tbecommonafeasand.
'facilities (or ·~.'are_c>eom::e:tning ~ieh easements hav.been eonveye4,

'Or. non-structural.. > ordinary... ors.tru<;tural

Maintenance
a. All maintenance and replacement of repairs to any

whether

Section 7

Unit,

•



• -'to··the ,Association, shall be done-by the Unit Owner and at the Unit
Owner's expense, except as otherwise specifically provided herein;'

'provided that all repair, replacement, painting or decorating'Of the
exterior of any Unit, shall be done by the Association, or its
appointee, as a common charge, except to the extent that the same are
necessitated by the negligence, misuse or neglect of a Unit Owner, in
which case such expense shall be charged to such Unit Owner in the
same manner as a common charge and enforceable in the same manner as
a·,.common charge.

b. All maintenance, repair and replacements to the,
common areas and facilities or to those areas concerning which
easements. have been conveyed to.the Association shall be .•doneby-the -

• Board of Governors, or its appointee, and shall be included as a
common expense of the Association, except to the extent that the same
are necessitated by the negligence, misuse or neglect of a Unit
OWner, in which case such expense shall be.chaz;:gedto suchUnit..owrte'r
in the same lt1anner-asa<co.nunonc1\at'<}eandenforceabla int.ht!~a~e
~anner as a common charge.

Section S - Restrictions
,8.. No·,tiuisattces shall .be'allowed inth.eCon4ominium,

nor shall any ,use or ·pra'ctlce"•.be "alloTJed"whlch is a sOUrce of
ajjnoyance to its residen.t'Sor which interferes with,the peaceful
enjoyment of the Condominium.

'b~ ':'ci'i1fb '1;ldnoral~""linproper,''artensive or unlawful Use
- 32 -•



description shall be placed on the exterior of any Unit or any common
a,reaor facility by a unit Owner or his agent.

No signs, plaques or communication of anySignsc.

.Shilll be made of the condominium or allYpart~hereof and all.laws,
zoning 'by;;'laws,ordinancesand regulations of all governmental bodies
,having jurisdictionthereovershall' be observed.

w.ork which in any way ..altersthe exterior appearance or structure of

Unit was first conveyed in fee by the Declarant shall be made,or

b. The Board of Governors may authorize that Units in
ownership be connected for the purpose of single occupancy and

done, except as provided in the.Master Deed and herein.

com:mon

Section 9 - Improvement Restriction
a. No improvements,. additions, alterations or other

.~,"',- "«~:"-

,any' Unft.,.fromits natural or improv..egstate existing on the date such

•
that for such purposes cuts be made in common walls or floors;
provided, always, that the owners of the Units perlllitted.so.to
coinbine them shall do allYwork inconnectinqUnits at such owners'
expense and. on1y,1n the ..manner·prescribedby the Board of Governors.
Any such authorization shall be valid only if in,writing signed by a
znajority of.th. BOard. ofG~vernors tl'1eninoffie.e and shall become
void unless the work to connect, the Units shall be commenced within
six {6) months after the date·otcaQ'thc.iriza,tionand shall be completed
within a reasonable time thereaffer. Atsu'Qh-time as connected Units
;u-e no longerbS .De~oti·~rtership, the owners.of such Units shall
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.' promptly restore the common walls and/or floors between the Units at
their expense and upon'failure to do so, the Board of Governors may
perform'o:r '\'causetod:>e,.performedsuch work, in which event sl,lchUnit
Owners shall be personally liable to the Association for the cost of
the W'orkwhich, if not paid when demanded, shall constitute a lien on
the Units in question in proportion to their respective common
interests. Such lien shall be valid notwithstanding any conveyance
of the Units, or any of them, out of ownership prior to demand.orany
filing in the Registry of Deeds to enforce the lien.

:c. The Board of Governors may authorize that
'of

use of one'.ormore common areas be assigned to one or more Units !ior

such ,time and on 'such conditions as the Board of Governors may

• determine,
enjoyment

provided
of any

such use does not interfere with the use and
other Unit, which conditions may, without

limitation, include a requirement that the Unit Owners so benefitted
pay, as additional common expenses, such costs of said common 'a.r«!..as

additional" common expenses .forfrom ,impo~nq

as the Board .bfqov$;rno.rs fro,m time t9t.imemaYdeterm.ne. Th4i!
failure of the Board 'i.' bfGoverrtors "granting said exclusive use to
require payment of any such costs as a condition of such exclusive

Governors #

•

the exclusive useof,aid.ce-,(mi;areas. Unless' otherwise provided iJ:l,

writing signed by amajorit:y of the Board of GoV&rnors and reco.rded
lo1(ith the, :l'liedleiie~;i""'$o.tlt}f,Q;tabd;et:'''gistq·~f1?ee<.lS,",such.'rightsof
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• ex<;:lusive,use of ..common areassha~lbe personal to the Unit Owners to
t •

r whom qranted and shall terminate.when such Unit Owners no longer own
the Units so benefitted.

section 10 - Cost Allotment of Improvements
a. If fifty (50%) percent or more, but less that

seventy-five (75%) percent of the Unit Owners agree to make an
improvement to the common areas and facilities or to areas concerning
which an easement has been granted to the Association,. the cost of
such improvement shall be borne by the Unit Owners so agreeing .

b. •Seventy-five (75%) percent or more of the Unit
OWl'1ers may agree to make an improvement to the common areas and
facilities or to areas.concerning which an·easement has been granted

• to the Association and assess the cost thereof as a common expense,
but i'f improvement shall in ofsuch cost excess of ten (10%) percent
the then total value of the Condominium, any Unit Owner not so
agreeing may apply to the Middlesex SuperiorCourt,onsucn notice to

.the Board of.Governors as" the" .Court shall direct, .for.a.n.order
directing ,the ~purct1ase of_..his Unit (.s) by the Association at fair
market value thereof as approved by the CO\1rt. .The cost of any such
purchasAi!"shallb.acomm.on.,xpense

c. Allimprove1'ltentsundertaken pursuant to this section
4shall be subject to the ·pr.i.o~ written approval oitha Board of

.""

Governors.
Section.l-l - ~qht of Access
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• .AUnit Owner shall grant a righto~ access to his Unites) to
the Association and/or any other person authorized by the Board of
Governors for the purpose of making inspections or for the purpose of
correcting any conditions originating in his unit and threatening
another Unit or a common area or facility, or for the purpose of
performing installations, alterations or repairs to the parts of the
Condominium over which said person(s) has (have) control and/or
responsibility for maintenance. Requests for'such accessIllustbe
made in advance and entry must be at a time reasonably convenient to
the..Unit Owner. .In an. emergency, such right of entry shall be,'

.immediate,.whether the Unit Owner is present or not.
Section 12 -Rules and Requlations of the Association

The use of the Units and the common areas and facilities in
the Condominium shall be subject to Rules and Regulations from time

Regulations shall be called Audubon Hill South condOlD lnlum. Rtilesand
,Regulations and copies of such Rules.ana Requlations shall 'be made
available 'to each~UnltOwner'priortotheireffective date.

Section 13- Right of Action
The' Board:OfGov:emo~$, 'on b&halfo.f.theAssociatiQn.and~any

agqrieved Unit Owner, shall have the appropriate right of action
a.qainstUnit. Owners for failure to complywitA.tb,e provisions of the
.Ma.sterOeed, By-Laws and Rules .andRegula'tions.oft.hecondominium •

.;unit.Owne..ra;·SMllhav.sbtla'trlghttsbf actionaqa inst the Board of

to time adopted by the Board of Governors. Such Rules and
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• Governors .
Section 14 -Ingress and Egress of Unit Owners
There shall be '.,no r9strictions upon any Unit Owner's right of

ingress and egress to his or her Unit, which right shall be perpetual
and.apPuJ:'tenantto the Unit ownership.

ARTICLE IX - INSURANCE
Section 1 - Minimum Coverage - Association

The Association shall obtain and. maintain, to the extent
available, the following:

covered by the standard.extended coverage endorsement;

foundation" excavation and other items normally
a. A .master policy covering all the common elements

land,(except

parteof the~common elements).
The master policy shall afford protect:lon at least:

against the.fol-lowing:
ell loss. or < ~amage by fire and other perils

excluded .from coverage), including fixtures and buildingservice
equipment to the extent that they are part of the common elements of

.the Condominium, as well as common personal property and supplies and
other common personal property belonging to the Association: the
m.aster policy shall also include any fixtures, equipment or)other
property within tbe Units whichare"customa.rilyconsiderftdpart of a
Unit. fo~ .moq.gagepurposes· :regardless of whethe.r such property is

. ',: (ii) , aJ.1:etber perils which ~r••customarily covered
- 37 -
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• with respect to projects similar,in construction, location and u~e,.
including all perils >normally covered by the standard 'all risk'
endorsement.

The policy shall be in an amount equal to one hundred (100%)
percent of current replacement cost of the Condominium, exclusive of

foundation, excavation and other items normally excluded from
those other items specifically' from coverage

this paragral'h and shall include Agreed,Amount,and
Endorsements if obtainable, and construction codeGuard

including
within

land,

elsewhere
coverage

Inflation
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"/(l)',irecognitlon dfa,nytnsurance Trust Agreement (if

First Mortgagee, itseachandOwners"individualthe

change toundamaqedportions of the buildings even where only part of
the Condominium is destroyed by 'an insured hazard.

The named insured shall be the Association 'for the use and

endorsements, if there is a construction code provision that requires

,benefit ,'.of
SUCCessors and assigns, shall be named in the standard mortgage
clause for each Unit on which there is such a mortgaqe.

The policy shall containcLclau~e ~h~chprovtdes that It1Uay
not be cancelledor.substanti~lly.modified·without at least ten (10)
days' prior written notice to the Association and to each holder of a
flrstl».ortga'ge.which lslisted ..as ascneduledbolderof a first
mortgage in the insurance policy.

In addition 'to th"~f0't'~901pg,the policy ,shall provide for
the 'following:

•

•



• any there be);
(ii) a waiver of the right of subrogation against any

•Unit Owners individually;
(iii) the insurance shall not be prejudiced by any

acts or omissions of individual Unit Owners that are not in control
of.the Association; and

(iv) a "Special Condominium Endorsement' providing
that the policy is primary in the event the Unit owner has other
insurance covering the same ..loss ..

b.
..

Steam boiler .coyer.age.forl<;>ssor damage resulein(;fi>.

•
from steam ....boiler ,equipment' accidents in an amQunt not less than
$50,000.00 per accident, per location, if there exists on the
premises any steam boilers .

c. If any portion of the Condominium property is in a
flood hazard area, flood insurance in an amount not less than:

(i) the maximum coverage a.vaiJ.abl.eundertheNational
•Flood Insurance'Program (NFIP) for .allpui1dings anciother. insural::ll.~~

property within a designated flood hazard area; or
(ii) one hunared (loot) percent of current

property.
cost' ·of' all"suchbuildings"and ',,",other .insurable

;,,'i'? ,<;'::'- "",.:~,,::; '. ,_"_:_>':;a.ndany other areas~'ehatare under ·the supervision of the
- 39 -

d. Lia1:Hlley insurance for Comprehensive
liability coverage covering all common areas, public ways of
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"

• Assoc iation .. ,
Such cover-age shall be for pot les,S ~han '$1,000,,000.00

for bodily;' injury," in·clud,ing,deaths of persons and property damage
:.'~.',arising. out of a single . occurrence and shall include'~'without

limitation, . legal ability of the insureds for property, pOdily
injuries and deaths of persons in connection with the operation,

.aaintenance or use of the common areas, and legal liability arising

Mortgagees which are listed as scheduled holders of first mortgages

e. Fidelity
in the insurance policy.

of the Association and all other
blanket form for all officers,inbonds

employeestrustees anddirectors,•

'.

persons handling or responsible for funds of or administered by the
Association whether or not they receive compensation for their

.
less than the 'estimated ma,xJmtimfunds, including 'reserve funds, in
the custody" of the Association or the management agent, as the case
may pe# a.t .~.anygi.ven .timeQl.1rl1igtheter:zq.of>s.11Chbond,Cind,in any

The total amoutl.tof,fidel,itybond<coverage shall not'beservices.

event, the aggregate amount shallnot.balessthan a sum equal to
three (3 ) months' aggrega.·t.C}I.ses,sl$1\t.$on.al,lOnits .plus reserve

,funds , or one and one-half'c tlme$ the insured 'sestimated .annual
()peF~ti1'lg.;eJq)e¥~:~andreserves,.whichever is qreater .•
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• (i) The fidelity bonds shall name the Assoc:iatior:.as
an obligee;

.(ii) The bonds.,shall contain waivers by the issuers of
the bonds of all defenses based upon the exc:lusionof persons serving
without compensation from the definition of Wemployees· or similar
terms or expression; and

(iii) The bonds shall provide that they may not be
cancelled or substantially modified (including cancellatio.n for
nonpayment of premium) without at least ten (10) days' prior written

"notice to the Assoc:iation and to the First Mortgagees which are
listed as scheduled holders of first mortgages in the insurance

•
policy.

(iv) The premium shall be a common expense •
ARTICLE X - DAMAGE TO OR DESTRUCTION OF PROPERTY

Section 1 - Duty to Repair or Restore
Any portion of the Condominium, including the buil4ings

repaired or'restored promptly 'by the Association., as provided in this
Article, subject to the 'provisions of Chapter 183.A,Section 17, of
the 'General "Laws of Mas~achusetts ,a.sthe)samemay.be. amended from
time to time.

.within the Condominium, damaged or desti~d shall beerected

Sectior. 2 ..•Estimate of Cost
Promptly after damaqe toordest~cticn of <some portion of

the Condominium ,and;;1;lle!;'eStft.ras.often.as.lt:deemsadvisa.ble,the

•
- 41 -



Board of Governors shall obtain;rel.i.ableand detailed estimat.es'Of
the cast, 'Of repair or restoratian. If such cast, in the apinian of
the "Board .'Of Governors, may' exceed Five Thousand and..Na/,lOO
($5,000.00) Dallars, the Baard 'OfGovernars may retain the services
'Of an architecture 'Orengineer 'Orcanstructian cansultant to assist
in the determinatla.n 'Of such estimates 'and'in the supervision 'Of
repair and restaratian.

Sectian 3 - Callectian 'OfCanstructian Funds
Canstructian Funds may cansist 'Of insurance praceeds,

condemnatian awards,praceeds 'Of assessments against Unit OWners,
payments 'Of UnIt Owners far damage to 'Ordestructian of improvements
and ather funds received on aceaunt of ar.arisingout oflnjuryar
damage ta the Condaminium •• a. Insurance Praceeds - The Board 'OfGovernors shall
adjust lasses under physical damage insurance policies of the

ThoQsand and No/100 ($25,000.00) Dol1ar.S shall be payabl.et-ot.he.
insurance trustee,.asllereinafter defined.

,>,

are
If the insuran.ceAssessments Against, Owners

insuffis::ient..> tp .effect .the neceSsary 'repair 'Or

Insurance praceeds from lasses in excess of Twenty...P"ive

b.

Association.

praceeds

•

restoration of.the cammon areas andfaellit.ies, such'def.i.ciency'sbalie
be charged against all Unit,OWnersasa cammen expense. The praceeds
'Of assessments for such ca~onexpe.nses shall be paid by the Beard of
Governars;di;z;~ctlcY.tP;.;~•..~venaormaking. the rfapa1rsprrestol"atlon if
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• the Joss is ,less than Twenty-Five Thousand and No/lOO ($25,OOO~OO)-
Dollars and shall be paid to the insurance trustee, if in excess of
Twenty-Five Thousand and NO/lOO ($25,0.00.00) Dollars and shall be
paid to the insurance trustee, if in excess of Twenty-Five Thousand
and No/lOO ($25,000.00) Dollars.

c. Payment by Owners Payments received from Unit

shall be paid by the Board of Governors to the insurance trustee, if
the loss is in excess of Twenty-Five Thousand and No/lOO ($25,000.00)
Dollars, otherwise funds shall be administered directly by the ,Board

•

Owners, pursuant to Section 5.a.2 of this Article, shall be paid by
the Board of Governors to the insurance trustee, if the loss is in
excess of ~\!1enty-FiveThousand and No/lOO ($25,000.00) Dollars,

'('0(otherwise by the Board of Governors directly to the vendor making the
repairs.

d. Payments by Others - Any other funds received on
account of or arising out of injury or damage to the Condominium

of Governors.
Section 4 - Plans>andSpecifica.tions

Any repair or restoration must be either
A.. S~stanti.AltY .·inaecordal'1¢.~ith<the "architectural

andengineerin(J -plans and specifications" for-the original buildings
and shall also ..include such 4,plprovements..and ·fiXtu.#esas ,may have
been installed by a particular Unit OWner and-as towhic})..paymerttfor
'.ueh repa!'!" ··ote·'recc)l1~Nct1bn..is .forthcoming.; or
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• ~.b. .aacording to plans:and specifications approved Py

the Board "of Governors and by a majority in beneficial interest of

.the.' Unit OWners and the holders of first mortgages encumbering

fifty-one (51%) percent of the Units subject to mortgages, which

approvals shall not be unreasonably withheld .

.Section 5- Units

Damage or destruction of improvements situated within a Unit

shall be repaired or restored, except after a determination not to

repq.ir .orrestore, pursuant to Section 6e. of this Article, as

follows:

a. Constructio.n Funds

1. .To.the.extent that such damage ordestr\lction is
covered by insurance of the Association, the proceeds of such• insurance or award shall be made available for the repair or
restoration of the Unit.

.Unit owner, then the Unit OWner,sb£i11berespcn~i}:)l~ for the cost of

reconstruction and repair"after ,casual ty ,unless such. damag.eis

specifically covered by ~he insurance purchased by the Association,

in w.tl~ch>eveft:t.,'1;b~:At!s()C:t.a.tibn~h~11·be:respon.sible for said costs .

- 44 -
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2. To the extent that such damageo.r destrtic'tionls

not cov~red byinsuranceoftbeAssoci.ation, ,such ..unit Owner$hall be

responsible for ,the cost .ofrepair ~nd"restorat:ion~

3. If the.damage is only to those parts of a Unit
••

for whichthe·re$ponsihJ.li1:yofmaintenance and: repair -is that of it



·e b. Performance of Work and Payment
If ,there is damage to or destruction of all or part

of the Condominium and .thecolllbined damage or destruction to the
common areas and facilities and all affected property which the
Association is responsible to insure exceeds Five Thousand and No/lOa
($5,000.00) Dollars, the repair or restoration of the property shall
be effected by the Association to the extent that construction funds
as described in Subsectiona.l. of this Section are available and to
the extent that the Unit Owners make payment as hereafter provided.
:Each Unit Owner shall" pay'to the Board of Governors such sum as is
necessary, according to the estimate of cost described in Section 2
of this Article, to cover..any part of the cost.of repair.o.rrestora-
tion which is not covered by insurance of the Association or by a•.econdemnation award not specifically allocated to the Unit Owner.

Section 6 - Disbursements of Construction Funds
The insurance trustee shall deduct from the construct~on

funds its actual costs, expenses and a reaso.nable fee .for .the
perfonnanceof- its .duties and shall. disburse the"balance in .the
following manner:

a.pamage or dest~ction .not· .exceeding Twenty-Five
Thousand and No/lOa ($25tOOO~OO} Dollars

Such proceeds are not payable to nor under the-control.-
of the insurance trustee, but/shall'beadministeredpytheBoat:dof
Governors.
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•

b. Pa.ymentfor.Repair and Restoration
The insurance trustee shall apply such balance to pay

..directly and to·<reimburse· the Association for the payment of the
costs of repair or restoration of such Units and in common areas and
facilities, including the cost of temporary repairs for the
protection of such Units and common areas and facilities pending the
completion of permanent repairs and restoration, upon written request
of the Association, in accordance with Section 7.a. of this ArtiCle,
and upon pre~entation.of an architect's certificate stating that the
work presented by such payment has been completed sat;sf.actorily•

.c.Contribution by Owners
The Association shall maintain a separate account a.s

to each Unit with respect to payments by Unit Owner, pursuant to
Section 5.a.2 of this ArtiCle, and expenditures of such payments.
General expenses of administration, such as deductions by the
insurance trustee for its costs, expenses and faes,sbal! be charges
against the Association'scon&£ructionfundsand against Unit Owner's
payments, pursuant to, Section S.a.2.of this Article, in propor~ion
to the amounts of each. All portions ·of such payments by Unit Owners
nQt expe-nded aShereinpr-ovided shall be,refundedtot.heUnit Owners
and the mortgagees oftheUnitsas"tlteirinterests may appear.

d Surplus Funds
If, after payment of all repairs and restorat.ion

and ;;,the'refUft.4'i"'Q(""".M"~s'Payment~'by11trit OWners, pursuant to
- 46 -
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pursuant to Section 3.c. of this Article; provided, however, that.no
Unit Owner shall receive a sum greater than that actually contributed

• Subsection c. of this Section, thfJreremains 'any surplus funds,"such
funds shall be paid to the Unit Owners in proportion to their
contributions resulting from assess~ents levied against them,

by him. Any surplus remaining after such payment shall be paid to
the Association and shall be part of its general income.

e. Determination Not to Repair or Restore

~ays after the date of casualty, any balance of construction funds,

the provisions of Chapter 183A, Section ...•,..•
Subject to

.
17, of the General Laws·of Massachusetts, if there is destruction of
the Condominium exceeding.ten CI0%) percent of its value prior to .the
casualty and Seventy-Five (75%) percent in interest of the Unit
Owners do not agree to proceed with repair or restoration within 120•

for those Units owned.by the Asst.lciation.Intheeve.nt of41spute.as
to the percentage of destruct:,ion,ort.h$.allocation of disbursements
hereunder, the same shall' be ..sUhmitte.d'to arbitration· in-accoraance
with the rules of the American Arbitration Association •

Subsections c. and d. of this Section, shall be.·dIsbursed in
accordance with-the proportion. of ,beneficial interest appurtenan'tto
the Unit.{s) owned by ;each Unit Owner bears to the total percentage of
beneficial interest held.by Unit Owners in t.t:lecondominium..,excepting,..

topursuantOwners,payments by Unit.anyofrefundtheafter

.Section 7-<Certificates
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a." By the Board of Governors - The Board .of Governors

• The
.'certificat'i6ns:

insurance. trustee ..1tlay rely on the following

shall certify to the insurance trustee, in writing, as tothe
following matters:

1. Whether or not damage or destroyed property is
to be repa.ired or restored

2. Whether or not, in the opinion of the Board of
Governors, the cost of repair or restoration may exceed Twenty-Five
ThoUsand and No/100 ($25,000.00) Dollars

3. The amount or amounts to be paid for repairs'or
restoration and the names andaddresses.of.thepar:ties :towhom such

.4It amounts are to be paid.
b. By Attorneys - The Board of Governors shall furnish

the insurance trustee, in the event that any payments are to be made
to a Unit Owner of mortgagee(s), with an Attorney's Certificate of

".:.;; .
Title based upon a search.ofthe land r.ecorC1sfrom the date of the
recording of the ,,,,original.Master.Deed, stating the name of the Unit
Owner and the mortgagees.

'$ec.tion S'....Insurance· Trustee .toAdminister Insurance
Proceeds in the Event of Loss

The Board of GOVexfl1iJr$.$h211IenterintoiUldkeepin force a
..'Trust Agreement with a bank In the eommoriwea:lthof'Massachosettsiwlth
trust.,,powers .~to,>~ree_i;;v.,,;·'administar .ancld'lsburse funds,".provided
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·, losses are in excess.of Twenty-Five Thousar\d.andNo/lOa ($25, o("}t:i. O.¢)

•

Dollars' in each instance, pursuant to this Article. Such Trust
,Agreement shall incorporate the Master Deed and the By-Laws of the
Association by reference and shall provide that, upon termination
thereof, all monies or funds held by the insurance trustee shall be
turned Over only to a SUccessor insurance trustee which shall also be
a bank in the Commonwealth of Massachusetts with trust powers
designated insurance trustee, pursuant to this Article. Noamendment
of the Master deed or the By-Laws of the Association
shall be.binding on the insurance trustee until the insurance trustee
receives notice of such amendment.

ARTICLE XI - MORTGAGES
Section 1 - Notice to Board of Governors

A Unit Owner who mortgages his Unit shall notify the Board
of Governors in writing of/the name and address of the mortgagee, and
such notice may begiyen by .the mortgagee. The .Bo8rd>QfGovernors
shall maint.ainacurrent li!;t.'Qf such inJ()~at.ion.anda mortgage.e
sha.ll remain on such··list unt;,ilthe Board of Governors receives
written notice from such .mortgCigee.t.ot;.he..contrary or a CQPy of the
discharge of mortgage.

Section 2.....ListedMortcjagee

As used in th~se·BY~Laws·, ~listed mortgaqee' shall mean a
lender hOlding a first mortgage of record on~ Un~t of which the Unit

.,.."

OWner . or'mort9Jlge&>af~ec:tea has given thenot'ice.requlred in Section
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• 1 of this Article. Such mortgage shall remain a listed mortgagee

•

•

until theb9ard 'of Governors receives written notice from the
mortgageeofwithdrawalofthe'+isting or the mortgage is discharged
of record.

Section 3 - Unpaid Common Charges
The Board of Governors, whenever so requested in writing by

a mortgagee of a unit, shall promptly report any then unpaid common
charges due from, or any violation of the pr-ovisions of the Master
Deed or these By-Laws by the Unit Owner of the mortgaged Unit which
hasno.tbeen cured within 'sixty (60) days.

Section 4 - Netice of Default
The Beard of Gevernors, when giving notice to..aUnitOwner

ef a default fer nonpayment of commen expenses er any other default
or vielation, shall send a copy of such notice to.eachmertgagee ef.
the Unit whose name and address has theretefore been furnished to.the
Board of Geverners.

Section 5 - Examinatien ef Beoks
Each.".DlQrtgagee.of a Unit, sha,l!beper11litted to.examine the

beoks, acceunts and recerds ef the Associatien at reasenable times on
,business days.

Section 6 - No.ticeofLoss
The Board of ,Gev.rnors shall give each first'mertgage of

,which they shall have a ..'record,'.pursuant ~o Section .lefthis
),.rticle, no,ti.;c.:e., ..:whell~ver there is ,.a damage, to. a mortgaged Unit in
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areas and facilities and the rights in areas concerning which
easements have been conveyed to the Association;

b. membership in the Association;

c. the .interestof such Unit Owner in any other as~ets
of the Association.

Any deed, mort~age or other .instrument purporting to affect
a Unit shall..·'bedee1l\edamltak~ntolncludethe'appurtenal"lt interest,
whether or not such interests arf!specifi~~Ulyinclt1dea·therein. No
part of the appurtenant interest of any Un.it.may.hesold,transf'erred
or otherwise.disposed of, except as part ofa~sale, transfer or ather
dispositicm ..of·'1:tftt;·/tJftt.t tolthiCb$ttCh intet'$stis appurtenant or as
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• excess of One Thousand 'and NojlOO ($l,OOO~OO) .Dollars (notice to the
mortgagee of the 'damaged Unit) or (b) damage to common areas and
facilities"inexcessofTen Thousand and Noj100 ($10,000.00) Dollars
(notice to all mortgagees).

ARTICLE XII - SALE OF UNITS
Section 1 - Appurtenant Interest

No Unit OWner shall execute any deed, mortgage or other
instrument conveying or mortgaging title. to his Unit, without
itlcluding therein the appurtenant interest. For the purposes of this
Section, nappurtenant interest" shall include, in addition to those "
appurtenan.ces described in the Master Deed, and those in the By:La.ws
of the Association, the following:

a. such Unit Owner's undivided interest in the common•

•



.
appurtenant interest of all'Units in the Condominium.

Section 2 - Waiver'of"Rights of Partition
event that a Unit shall be acquired by the

or other disposition of such part of thetransfer

the

s~le,a

In

ofpart•

ARTICLE XIII - AMENDMENTS TO THE BY-LAWS OF THE ASSOCIATION
• The By-Laws of the Association may bemodifie.d or amended by the

affirmative vote of sixty-six and two thirds (66 2/3%) percent (or
any larger percentagE!:I if s'uchmodification or.amendment affects a"

provision requiring a larger percentage)'in beneficial interest of
all members of the Association, present in person or:by proxy at a
meeting of such members of the Association duly called andheld'for
such purpose.

ARTICLE XIV - CONFLICTS
In case any of the By-Laws of the Association are incon.flict

~ with the provisions of any statute/...the 1¢ticle of"theA.ssociatfonor
~.

the Master Deed, the provisions of said statute, Articles of the
Association or Master Deed, as the case may be, shall control.

A.RTrCLE .xv..~ MISCELLANEOUS
Sectionl - Invalidity

The invalidity of any part of.the By...Laws of the Association
sha.l1 not .impair or affect inanymannet"thevalidlty·, enforceability
or effect of ~,.balaac •.of tbeBy"'Laws of the Association.
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by the Audubon Hill South Condomini'Um Association,
day of , 1988.

Duly adopted
Inc., this

Section2- captions
'!'he 'captions herein are inserted only as a matter ·of

convenience and for,reference and in no way define, limit or descrlQe
the scope of the By-Laws of the Association or the intent of any
provisions thereof.

Section :3- waiver
No restriction, condition, obligations or provision

contained in the By-Laws of the Association shall be deemed to .have
been abrogated or waived by reason. of any failure to enforce the

·'same, irrespective 'of the number of violations or breaches thereof
which.occur.

•

•

•
kjaudsobylaws
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'. AUDUBON HILL SOUTH CONDOMINIUM
RESTRICTIVE AGREEMENT

DEED RIDER

Attacaed-toand,.madeapart of that ''C'ertaindeed from
Roy C. Smith, Trustee af High street PCRC Trust ("Grantar")

of 292 Great Road, Acton, Massachusetts 01720

to
dated

("Grantee")
, 1988, to'be recardedherewith

conveying property located at Unit NO'. , Auduban Hill Sauth
Condominium, Acton, Massachusetts (hereinafter called the "Property")

WHEREAS, the Declarant is conveyinq.the Property to the Grantee
at a consideratianwhich is Fifty «50%) perce~'b~la"the. ,tair market
value of· the Praperty,incanfarmity'wi:th'andsubjectto and with

,the benefit. of the terms"conditions'and restrictions of said Special
permit r

WHEREAS, Roy C. Smith, Trusteeaf High·Street PCRC'Trust,under
Declaration ,af Trust dated March 5, 1985, recorded an October 13,
1987 in Back ," Page , with the Middlesex Sauth .•
District Registry of Deeds (hereinafter 'called the "Grantor") is th~,
Declarant af a Master Deed af The Auduban'Hill Sauth Condaminium in
Acton, Middle?ex County, Massachusetts, by Master Deed dated
________ , 1988, recorded in Baok ,Page.. -, said
Deeds as the same may be amended from time to'time;'and

WHEREAS, The Tawn af Acton, acting through its Planning Baard,
has granted to' the Declarant a Planned Conservatian Residential
Community Special Permit, dated , 1988, recorded with
said 'Deeds in Baok , Page , (hereinafter called
the ·special Permit"), which Special Permit contains certain
restrictions and canditians; and

N0W'I'BEREFQRe,'~§ ';,fu;-tJ:1er,"considerat.ion,from the>Grantee to the
,Gra.ntor far the conve.yanceof the Property at the '~iscou.ntPrice" .in
accordance - with the Special Permit,.· "the''Gl:'antee."'"its;>ll~eJ:t:'li.•
successors and assigns, 'hereby agrees that .,thePraperty
subject to' the following "restri:ctionswhich are hereby imposed for
the benefit of;andsn.allbeenforceable' by, the-Granter, .solongas
it owns 'aunit in thecofidominium,theAudubon HilL South Condeminium
Assaciatian, Inc., as successer to' the Granter after the Grantor
conv~ys c:iJ.l.af,thecp:r:ep~qy,.prt~,Town. ot.Acten, acting th:r:eugh#he
Town of .Ac:t'Oft~us~nq Auth()ritY'~#oritssuccessars, assigns,.agents"
and design~3es (her"einaftercalled "Tewn o.fActon") •

•

•



.1.

•

•

Right of··First Refusal:
When the:·Grantee or.any succes.sorin title'to.the Grantee shall)
desire 'to sell,~.dispose"or,,01:herwise.convey tha Property or any
portion thereof," the Grant~e shall notify the Town of Acton in
writing .of .the. Grantef!1s. ..intentiop.to so convey tnf!Prpperty
("Notice")~ The Notice shall contain an appraisal of "the
Property acceptable to the Town of Acton prepared by a real
estate appraiser acceptable to the Town of Acton and qualified to
appraise property for secondary mortgage markets and recognized
as utilizing acceptable professional appraisal standards in
MassaChusetts, and the Notice shall set forth the Maximum Resale
Price of the Property which shall be defined as the greater of
the original "Discount Price" at the time of the original
purchase by the Grantee or fifty (50%) percent of the Property's
Fair Market Value at he time of resale (hereinafter calledtne
"Maximum Resale price"). Within thirty (30) days of the Town of
Acton's receipt of the Notice, the Town of Acton shall notify the
Grantee in writing as to.whether the Town of Acton shall exercise
its right of first refusal to purchase the Property. The Town of
Acton agrees to release'its right of first refusal ·in.·theform of'
a certificate in recordable form stating that the Town of Acton
releases and waives its right of .firstrefusal hereunder. This·
certificate .is to be recorded intheappropriat'e ..Registryof
Deeds or registered with the appropriate Regist.ry.oft.heLand
Court and such certificate may be relied upon by the then owner
of the Property and by all parties as constituting conclusive
evidence that this excess amount, if any, has been paid to the
Town of Acton and that the Town of Acton has waived its right of
first refusal to pu.rchasethe Property.
In the event the Town of Acton notifies the Grantee that the Town
of Acton does not intent to exercise its .righto'f.first.refusal.
qr .if the Town of Actonfails.to noti.fy.theGrantee.withinsaid
thirty .<3 0) d,ayperiOd,ti:reGrantee may convey .theProperty to an
"EligiblePurcnaser~asdefined.inparagraph No •..2 ...herein.
Provided, however, ..··all COlls.ideration and payments of any kind
received by the Grantee for the conveyance of the Property to the
"Eligible Purchaser" which exceeds the Maximum Resale Price, if

.any" shall be i.mmedia~ely.and directly 'paid to the.Town of
Acton. ·.upon reeeipt •.•.•ofthe e~cessamount.i.t····.•aJ1y;~the'1'own>of
Acton. shall .•.issu.e.tothe ..thir4party..acertificate iZlrecordable
form indicating the Town of Acton's receipt ot the excess amount
and stating that the Town of Acton raleases and waives its right
of first refusal hereunder. This certificate is to be recorded
in the appropriate Registry of Deeds or "registeredwith the
appropriate .Registry. of the Land court ..andsuch certit'icatemay
be reIied·/\.lI'0Pby th~ th.an :ownerQf the PropeJ:tYand by all

• 'partie',as':":constitui:inqconclusive-,e\ridencethat this excess
amount, if any, has been paid to the Town of Acton and that the
Town of Acton haswaivec:1,itsright.otfi.rstrefusal to purchase
the Property.



•

•

•

In the event the Town of Acton within said thirty (30) days
period, notifies . the Grantee of the Town of·Acton's intention to
exercJ:s.e the Town of Acton's right of first refusal, the Town 6f
Acton may, within sixty (60) days of the date .ofthe Town of
Acton's Notice to ·the ·Grantee, elect to purchase the Property
itself subject to the restrictions herein contained and at the
Maximum Resale Price.
If the Town of Acton elects to purchase the Property within said
sixty (60) days period, but the Town of Acton elects not to
purchase . the Property, the Grantee may convey the Property to an
eligible purchaser subject to the Maximum Resale Price, provided,
however, all consideration and paYments ¢f any kind received by
the Grantee for the conveyance of the Property to the third party
which exceeds the Maximum Resale .Price, if any, shall be
immediately and directly paid to the Town of Acton. upon receive.
of this excess amount, if any, the Secretary shall·issueto the
third party a certificate in' recordable form. indicating the
Secretary's receipt of the excess amount and indicating that the
Town of Acton has waived its riqht of first refusal to purchase \
the Property. This' certificate i~ to be recorded in the
appropriate Registry of Deeds or registered with the appropriate
Registry District of the Land'Court and such certificate may be
relied upon by the then owner of the Propertyand.by·third
parties as constituting conclusive evidence that the excess
amount, if any, has been paid to the Town of Acton and that "the
right of first refusal to purchase the Property set ~orthherein
are null and void.
Failure to record the certificate provided in this Paragraph 1
shall not affect the validity of such conveyance, but the.
restrictions, covenants and remedies herein.contained.,shall,not
be released unless such certifica·te is7recorded.

2. Maximum Resale Price and Eligible Purchaser of Restricted
Units:
The resale of the property' .in perpetui.ty· f170m the date of
rect;rrd.inq.of . the. Xa.ster.>Deed,.shailbe restricted to the resale
for' a· purchasepric:e--noqreaterthan·the·· greater···ot···tl1.1!····.·.ari.g'ipa1
·Discount Price· at the time of origInal purchase by the Grantee
or fifty (50%) percent of th.eproperty's fair market value at the
time of sale (hereinafte.rcalledthe "Maximum Resale .price").
When the Grantee or any successor in title to the Grantee shall
desire to sell, d.is.po.s.....e.or.0the.rw...•..i.se.•.convey the.l?rop~y".oranl'
portion ·thereQ.t~'~ec·Grah1tee·sbal1~tlOtffy the ToWnofActon.1:n
writing ot the Grant.ee's inte.ntion to so convey the Property
(hereinafter 'called the "Notice")•



•

•
3.

The Notice shall contain an appraisal of the Property acceptable
to the Town of Acton prepared by a real estate appraiser
acceptable to the Town ,of 'Acton and qualified to appraise
property for., secondary mortgage markets and recognized as
utilizing acceptable professional appraisal ,standards in
Massachusetts, and the ..Noticeshall set forth the Maximum Resale
Price of 'the Property. The Notice shall further set forth the
name of the purchaser (hereinafter called "eligible'purchaser")
and shall contain a letter from an institutional lender or other
mortgage lender qualified to do business in, the secondary
mortgage market verifying that the eligible purchaser is unable
to qualify pursuant to Federal National Mortgage Association
(FNMA) or Federal Home Loan Mortgage Corporation (FHLMC) (or
their successors) personal income qualifications for a mortgage
loan in a principal sum greater than the Maximum Resale Price.
Within thirty (30) days of the Town of Acton's receiptof.the
notice, the Town of Acton shall notify the Grantee in writing of
its approval or disapproval of the Maximum Resale.Price and.the
eligible purchaser.
In the event the,Xown of Acton approves the.maximum resale price
and eligible pu.rehaser, 'the Town of Acton shall issue a
recordable certificate granting its approval. This certificate
is to be recorded in the appropriate Registry of Deeds or
registered with the appropriate Registry of the LandConrtand
such certificate may be relied upon by the then owner oithe
Property and by third parties as constituting conclusive evidence
that the Town of Acton has approved the sale of the Property in
conformity with these restrictions and covenants.
Resale and Transfer Restrictions:

•

Except as otherwise stated herein, the Property.or any i:rttet-est
therein shall not at any time be s~ld·by .the Grantee, the
Grantee's successors and.ass,j.qns,..ar.~;noattempted sale shall be
valid;, unlessthe.a99reqate value >of all considex:-ation and
payments of every kindqivenor paid by the eligible purchaser in
accordance with Paragraph 2 above) to the then owner of ~~e
Property for and in connection with the transfer of such
proPEarty, .is.eqJJ.al .to or less than the Maximum Resale Price'for
the:..Pro~'~y ...•.·'determ,j.n¥,;ct.S.:qf•.adatfanot ..later .tharithedate of
transfer. or conveyance ottitleto.theproperty.
Ca) No conveyance, sal~ or transfer to an Eligible Purchaser Cas
approved in accordance with Paragraph 1 above) shall be valid and
be deemed in accordance with. the t.~rmsof 't:his.Ric:1er.unless a
certificate is obtained and recorded, signed and acltnowledged'by
the Town of Actolh or:i.tse",gentor designee whi4iZhrefers~o the
property~, .the Graritee.thereof, the Eligible Purchaser thereof,



• and the
proposed
Eligible
contained

Maximum Resale Price therefor, and states that the
conveyance, sale or transfer of the Property to the

purchaser is in compliance with the restrictior.s
in this Rider.

• 4,.

Any good faith' purchaser of the Property, any lender or other
party taking a security interest in such Property and any ·othe.z:
third party may relay upon a certificate of the type referred to
in this Deed and Rider referring to the Property as conclusive
evidence of the matters stated therein and may record such
certificate in connection with conveyance of the Property,
provided, in the case of a certificate under 2(a) above, the
consideration recited in the deed or other instrument conveying
the Property shall not be greater than the consideration stated
in the certificate.
Within ten (10) days of the closing of the conveyance 'of the
Property, the Grantee shall deliver to the Town of Acton a true
and certified copy of the deed of the Property as recorded,
together with information as to the place.of recording thereof in
the public 'records. Failure of the .,Grantee, or Grantee's';
successors or assigns to comply with the pz:eceding sentence shall
not affect the validity of such conveyance.
The Grantor specifica.lly reserves the right to ·'record a
Certificate of Approval regarding the approval of the Eligible
Purchaser of the first sale of each Restricted Unit.
Rights of Mortqaqees:

•

Notwithstanding anything herein to the contrary, if the holder
(othe~ than the Grantor or its designee) of record of a eir~t .
mor1;gage granted to a state or national bank~ s.tate.orfed.eral
savJ.ngs and loan association, ..'cooperativQ..bank, .mor:tga'C}ecompany,
trust company,.insuratlCecompanyoroth~r institutional lender or
it's successors-or assignsshaTl.acquir~theProper:ty by reason of
foreclosure or similar remeaial action under the provisions of
such mortgage or upon conveyance of the property in lieu of
foreclosyre, the restrictions and covenants herein contained
shall not apply to/sueh holder upon sucnacquisition of the
Pr~perty, '-8.111 ''Purchaser (othertb.anthe Grantoror<its· designee.)
6f theP~operty.·<ataf<:Jreclosure saleoonduete41;)Y'SQchholder#
or any purchaser (other than the Grantor'or i'tsc:tesignee)of the
Prope.rty from such hold~r. These restrictions $hall, however, be
in full 'force and effect attha time of resale of the foreclosed
property by the purchaser at any foreclosure sale .•,



• 5.

•

6.

Covenants to Run with the procerty:
_The Grantee, for good and valuable consideration, the receipt and

sufficiency of which is hereby acknowledged, hereby grant and
assign to, the ,GraQ.tor and the Town of Acton, its agents,
successors, designees and assigns, the right to enforce the
restrictions set forth in this Rider. The Grantee hereby grants
to the Grantor and the Town of Acton the right to enter upon the
premises for the purpose of enforcing the restrictions herein
contained or of taking all actions with respect to the premises
which the Grantor or Town of Acton may determine to be necessary
or appropriate, with or without court order, to prevent, remedy
or abate any violation of the restrictions. The rights hereby
granted to the Grantor or Town of Acton shall be in addition to
and not in limitation of any other rights and remedies available
to the Grantor or the Town of Acton for enforcement of the
restrictions set forth in this Rider. It is intended and agreed
that the agreements, covenants and restrictions set forth above
shall "be deemed to be .""covenantsrunning with the proPl?+tya.l1.d.
shall 'be binding upon and enforceable against the Grantee, the
Grantee's successors and ass1gns and any party holding t:itleto
the Property, for the benefit pfandenforceable by the Grantor
and the Town of Acton, acting through its Housing'Authority,
their agents, successors, designees and 'assigns in perpetuity
from the date of the recording of this Deed and Rider •

Without limitation on any other rights or remedies of the Grantor
a~d the Town of Acton, their agents, successors, destgneesand
a$signs, any sale or other transfer or conveyance of the Property
in violation of the provisions of this Rider in the ahsenceiof.il
certificate from the Grantor approving suchsale,):t'ansfet"or
conveyance as provided herein or waiV!'inqthe>restric£ions set
forth herein, sh~~l, to the,maxilUumextent pegittedhy law? he
voidable",py the GraDt9r and the Town of ,Acton, their agents,
successors, designees or assigns by suit inequ~ty to enforce
such restrictions.
Notice:

·e

Any notices, demands ",or requests that may be given under1fh.i;i,.,v'" ;f'~j
Rider shal:'!rbe Sufficiently served if given l.n writing anttby' .
hand delivered 'Orpost~d in the United States mailhy registered
or certified mail, addressed to the Grantora.nd Grantee at th.e
addresses written, above, or if addressed to the Town of Acton,
c/o .Town .of'Acton HO\,1singAuthority, Acton, 'MA 01720, or such
other address~sas ~ybe~E?e.<::ified pyeith.er party of such
nG1:iee. " .



'\

• 7. Further Assurances:
The Grantee agrees from time to time, as may be reasonably

'required by. the Grantor or the Town,of Acton, tofurnisht.he
Grantor or the Town of Acton a written statement,siqned and, if

.requested, acknowledged, setting ,forth. thecond!~i(?Il ..and
occupancy of 'the Property, information concerning ·tbe···resale·of
the Property and all other information pertaining to the Property
or the Grantee's eligibility for and conformance 'with the these
restrictions.
I/We, hereby acknowledge receipt of and agree to be bound by the
within restrictions.and agreements this day of
198.8.

..,*COMMONWEAL'!'H OF MASSACHUSETTS

Then personally appeared the above-named _
and acknowledged the foregoing instrument

free act and deed, before me

Middlesex, SSe

and
to be _•••••

Notary Public
My Commission E}{Pl:,res:

- -.- . .-"k/audrestagreexqent(viii-xiv)

•



-::) Run with. the Profer-:y:

'-,---------- -- -- - - --- ---- -"-.-...c.-"-- -_ -_-_-_::'"'e,for good and valuable cons ideration, the receipt and
of which is hereby acknowl~dged, herebygrqntand

the Grantor. and' the 'Town of Acton, its agents,
---:-----.:::-,.::---::-----..:.-----.~~-,-<-,--,...,.. designees and assigns I the right to enforce the.

_._'::::':::':::::::::::::::::::::::'::::::::":::::::':::::::::::-=:115 set forth in this Rider. The Grantee hereby grants
. =antor and the Townof Acton the right to enter upon the

::: -Dr the purpose of enforcing the restrictions herein
or of taking all actions with respect to the premises
Grantor or Townof Acton may determine to be necessarJ.==---~-__--_-,_-._-"_-_~-:::::=_~-_-_-_-_-iate,with or without court ord~r, to prevent, remedy

any violation of the restrictions. The rights hereby
------~----_.-:; the Grantor or Townof Acton shall be in addition to

.__..:..::=.nlimitatio.n of any \Jther rights and ,remedies available
.____-·,..:-o-="~antor or the Town of Acton for enforcement of t.tl.e

'-'--'----"'-, ..----,'-..:..~..:::---.:::----------------=-=-=.-."9,5 set forth in t,his Rider. It is intended and agreed
,agreements, covenants and restrictions set forth above
deemed to be covenants running with thePrope~'y and-
binding upon and enforceable against the Grante'e., the
:successors and assigns and 'any party holding title to

.n:,,,,,,,,,=e.=e'!!'!!!!!!!!!!!!!l'!!!'!.!:!5-=:-;;-:::::=:.:==:;:::::;::::::::=-tty,for the. benefit of and enforceable by the Grantor
~_.:.::::.:.::=="'Ownof Acton,. acting through its Housing Autnority,

~~~~====~====~~===~s, successors, designees and assigns in perpetuity
~~------------------=te of the recording of this Deed and Rider.

_~ ,"itation on any other rights or remedies of' the Grantor
c..c"""'~.ownof Acton, their agents, successors, designees and

._-~~-~--;;..--:"O-O-"""'="_"-·=··_-"""""=._~"""uy sale or other transfer or conveyance of thePrc:>perty
.::===::::==================onof the provisions of this Rider in.theabsettce ota
:::::::::::::::zz£:=====::=:::-=-__ from the Grantor approvin9' > suchsal$,trans fer or
,-..-~..---: .. as prqvided herein or.wai vingtherestrictions s~t
.,; '"~ "".: ... ,- .. .".",1'lJ,)shal~, to .t.l'le>maximum" extent pennlttedby'law, <be

.. th~i 'Grantor and' the Town of Acton, their agents,
designees or assigns by suit in equity to enforce

::=======================r:.•.t ions •

•=:::1! !!!!l!!!!!!!!!!!!!:!i!!!!5i55!i$5=:!SS,demands l:)r requests .'that maybe gl'~._aer_i.
"",,...~~'; ..;;;;.2i,:;;'2cr: '-.-.--- 1 be sufficiently se~ed if given in.writinq and by

.,-,.".," , "red or post~d in the United states mail by registered
..,:;:...:..;.... , .,•.d mail, addressed to the. Grantor and Gr;anteeat the

"--;-:.""-""",,,,~.rittenabove, or if addressed to theToWJl of ..ActQQ.
--,- ,t~f Acton HousfngAuthority., Act9n,>~ 0172&;'01: -CIa

i,6b.';! ~ses ,as··<~a.i,.tpe ;.~peeltie4by '.eitherpart.yofsu¢tt.

..•
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.JULIAN.J. D'AGOSTTh"E
LOUIS N. I..EVTh"E
STANLEY L GORDON
P. ALEX PARRA
CATHY S. NETBL"RN
BARBARA BUR.."'iES ~~RYo
GREGORY GA.UDETTE

°ADwrrrED NEW B.AKPSHIRE

D'AGOSTINE & LEVINE, P.C.
ATTORNEYS AT LAW

268 MAIN STREET

ACTON. MASSACHt:SETTS 01780

FAX508-~7
CABLE '"DALYN"

January 17, 1989

CONVEY A....•••CD<G OFFICE.
S89 GREAT ROAD

ACTON. KASSACHUSETTS

BOSTON OFFICE.
Ollo"EBOSTON PLACE

•

Mr. Oon Johnson,
Town Manager
Town of Acton
Town Hall
Acton, MA 01720
Re: Roy C. Smith/Audubon Hill, Acton, MA
Dear Mr. Johnson:
I am writing to follow up on several telephone conversations between
Roy Smith and yourself, as well as ourselves, concerning the elderly
center.
You will recall that the main question and issue concerned Roy's
desire to come to a mutually satisfactory agreement with the Town to
insure that the elderly center was kept in good condition.
Specifically, the main concerns were related to the upkeep of the
landscaping, lawns and the painting of the outside of the building.
The two methods of insuring such upkeep appearance are to either have
the Town agree to pay a monthly condominium fee to the Condominium
Association and to have the Association contract for such upkeep with
the same service-provider providing similar services to the
Condominium, or to have the Town agree to be responsible for such
upkeep as a covenant and condition of acceptance and recording of the
deed with a provision for some form of voluntary lien in the event
the elderly center was not kept up to good standards.

•
At the
latter

time of
approach,

our
but last conversation; you were leaning toward the

we were both unsure as to the legality of the



• O'AGOSTl:'\'E & LEVINE. p,c. 2Page _

At such time, you were going
his opinion and ideas on the

Town's Agreement to the voluntary lien.
to speak to Town Counsel to obtain
subject.
Would you please uPdate both Roy and myself on the status of the
resolution of this issue.

Very truly yours,
D'AGOSTINE , LEVINE, P.C.

BY:~-- ~~
stanley 't. Cordon~

SLG: lqw

cc: Roy smith•

•



•
DON P JOHNSON
TOWN MANAGER

TOWN OF ACTON
TOWN HAll

472 MAIN STREET

ACTON, MASSACHUSETTS 01720
TElEPHONE (617) 264-%12

BOARD OF SElECTMEN

WIlliAM F. WEEKS, CHAIRMAN

CHARLES E. KOSTRO, JR., VICE-CHAIRMAN

NANCY E. TAVERNIER, CLERK

F. DORE' HUNTER

DONALD R. GILBERTI

Mr. Norman CohenPalmer & Dodge
One Beacon Street
Boston, MA 02108
Subject: Senior Center Maintenance

April 10, 1989 F

•

•

Dear Norm:
In the crush of Town Meeting, I have delayed dealing withthe attached questions from Roy Smith's attorney, Stan Gordon.

Please give me a call when you receive this letter and let'sdiscuss the alternatives .

Very truly yours,

Don P. Johnson
Town Manager

cc: Dean Charter
~f Se 1ectffien-:::::.

JJor£ 10 P'LE- -
1)~u WUe. Re..so,VU)

SU~C1Wr Cn.tPt.EJlfllS I v£ 1>8.'"
~flEh;I£I.J'G
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JrLIA:\" J. D'AGOSTL"'E

LOVIS r-;. LEVINE

STANLEY L GORDON

F. ALEX PARRA

CATHY S. NETBURN

268 M.A.L~STREET

ACTO:\". ~IASSACHVSETTS 01720-0223

508-263-7777

FAX 508-264-4867

OR 508-264-4868

April 4, 1989

BOSTON OFFICE.

ONE BOSTON PLACE

CABLE "DAL~"

•
Mr. Don Johnson,
Town Manager
Town of Acton
Town Hall
Acton, Massachusetts 01720

Re: Audubon Hill South Condominium and Audubon Hill North
Condominium, High Street, Acton, Massachusetts

Dear Mr. Johnson:

Enclosed herewith please find a copy of my letter dated
January 17, 1989.

Would you please be so kind as to respond so that we can
finalize this matter.

Thank you for your consideration in this matter.

Very truly yours,

D'AGOSTINE, LEVINE & GORDON, P.C.

III ~
dJa

SLG:pc
Enclosure

• j/audubon(ii)
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294 GREAT: ROA~D•

REALTOR



AUDUBON HILL

.'"'- It'',;, (100 r~
,;J~

Acton, Massachusetts



Audubon Hill is located in Acton, a town noted for its convenient
access to major commuter routes and for its commitment to preserving the
environment. With characteristic Yankee pride, Acton residents have strived to
maintain the rich heritage of their town. The essence of New England is cap-
tured in the town center with its antique homes, church, historic town hall and
the Issac Davis monument.

Acton has much to offer people of all ages: award winning school system,
extensive library, excellent shopping, public transportation and acres of conser-
vation land. There are numerous active community organizations whose efforts
provide Seniors with many services and recreation programs.

'lUckedinto the woods at the top of the hill are seventy homesites on
seventy-one acres ... Audubon Hill ... a new community of condominium homes
in a neighborhood that displays respect for the history and pride of this special
town.

Walking, cross-country trails and the tennis court invite the residents to
enjoy the outdoors. A recreation building for the exclusive use of Audubon Hill
residents will provide a convenient place to meet.

In addition, the developer, Roy Smith, has donated the Elderly Center to
the town. The Center will house the offices of the Council on Aging and will be
available to all Seniors in town for their various activities, including health clinics
and the lunch program.

The homes of Audubon Hill, available to persons 55 years or older, are
surrounded by conservation land and spectacular views of the picturesque
Nashoba Valley.

Youwill love the unique design of these attractive duplex condominium
homes. Each residence is arranged in a four unit cluster which forms a common
courtyard. Privacy, however, has not been sacrificed as each home features a
secluded back yard and private deck.

Carefully designed with today's achieving adults in mind, our two models,
The Cardinal and The Blue Jay, have the benefit of low maintenance design and
handicapped access.

Entry with skylight, formal living room and dining area, fully-equipped
kitchen, two full baths, den or guest room plus a full basement are some of the
features offered at Audubon Hill. For an added feeling of security, the one-car
garage can be accessed without leaving the confines of the courtyard.



From Route 2, take the Route 27 exit, head south on 27 towards
Maynard. After the railroad bridge, take an immediate left on High street.
Audubon Hill will be on the left, shortly after the curve in the road.

-The Reward-
if a lifetime

MASSACHUSETTs

t
N

-Acton-

AVE

292 Great Road
Acton, MA 01720
(508) 263-0011

Designed by: Paula St. Pierre



The Cardinal
1,085sqft·

The Blue Jay
1,135sqft.

AUDUBON
H ILL Deck

(optional screen
porch)
14' x 10'

Deck
(optional screen

porch)
14' x 10'

Master bedroom
15'6" x 12'9"

Guest
bedroom
14' x 11'2"

Roof
OVer

Line of 11'ceiling

Living
room

18'8"x 17'2"

Dining

1K<ch~[E~~
8'2" - -,x I

I 15'

I '
I

Master bedroom
12'6"xI4'3"

Dining

Line of 11'ceiling

r
Living room Op~

13' x 22'2" ~£.

• 2 X 6 exterior wall construction • Range & hood

• Cedar clapboards • Refrigerator

• Insulated windows & sliders with • Dishwasher
screens • Two full baths, one with stall

• Deck or optional screened porch shower

Fully insulated: R-19 exterior walls, • Washer & dryer hook-ups•
R-30 ceilings • Easy care vinyl flooring in kitchen

& baths• Prewired for cable t.v., telephone • Wall to wall carpeting in living• Efficient gas heat & hot water room, dining area, bedroom, den
• Smoke detectors & entry

• Kitchen with breakfast area • Full basement with optional finish

• Dining area • Optional fIreplace in living room

• Stylish kitchen cabinets & • Optional screened porch
bathroom vanities • Garage with automatic door opener

~ 40
2 28 32 34V £l38

22 6f} B30~44.
20 EfJ 4Z
'IJ. 24 46
!(J18 . 48

lil
3rJ 5 7
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Emergency
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Faulkner
Hill
Road

Alldimensions are approximate



9111/89 ESTI"ATED AUDUBON HILL OPERATING 8UD6ET
--------------------------------------.-.--------.------ ...---.---.-.-.-----------------------------------------PERCENT X PROJECTED

OF TOTAL 70 UNITS...-..----- - ---- --- ------ .•.•....•.--- ---------------.-.----------- ..----------------
ANNUAL INCO"E,UNIT ASSESS"ENTS.

ADDITIONAL INCO"E---2 "ONTH WORKIN6 CAPITAL
"--FUNCTION FEES

85.71
14.29

$112,000
$18,667

---_._--------------------------_.-._-.-_.----_._._-~-.------------.- ..-.--------.-.----------------.- ..-.------
GROSS ANNUAL INCO"E-ALl SOURCES, 100 U30,667.--_._---------_.-.~-~.~~.....-.-~--_._-.~~.--_._-_._.----------------------- ...•...•••.•.---------- ....-...----
-.-------.- •• -.------ •••••• - ••• -.-.-.--- •• - •••••• ---------_ ••••• -.~ •• _----------_._-_._----_ •• _------------- a

8.42 $11,000
1.53 $2,000

0.77 $1,000
0.77 U,OOO
2.68 t3-,~OO
3.06 '.,000
7.65 $10,000

OPERATlN6, .
RECREATION CENTER HEAT AC
RECREATION CENTER CLEANING/SUPPLIES
WATER AND SEPTIC
CO""ON ELECTRICITY
TRASH AND GARBAGE RE"OVAL

EXPENSES,
AD"INISTRATlVE,

ttANAGE"ENT FEE (R.SttITH "ANAGEttENTI
lEGAL AND AUD IT

REPAIRS AND "AINTENANCEI
SNON RE"OVAl/SAND/WAlKS
GROUNDS NANTENANCE
ELECTRICAL REPAIR AND FIXTURES
PRIVATE STREET/SWEEPING
EXTERIOR PAINTIN8

7.65
19.13
0.38
0.38
7.65

UO,OOO
125,000

.500
1500

UO,OOO

FIXED EXPENSES,
INSURANCE PREKtUttS 8.42 $11,000

TOTAL EXPENSES!- .\ 68.49 89500.00
\,'...------ •...--.----..----..--- ------ ...••.•.-.- -..---.----- ---..---.------ --- --..- .

--_.__ ._-------~~~-----_.._._----_._-----_ .._._. __ ._..----.--------.-.----.--------------.- ....----------- ....--

REPlACE"ENT RESERVES,
0/20 YEARS RESURFACE STREETS,MALKS,TENNIS COURT
0/25 YEARS ROOFS
0/40 YEARS SEPTIC REPAIR

7.65
2.30
1.53

t10,000
13,000
12,000

..---- ----------- --- --..-..--..-.- --.-.----- -.------------.----.-.------------- ..-----.---
TOTAL REPlACE"ENT RESERVES, 11.48 U5,000
•..••..•.•..•..••...... ------.--.- -- --..- ----- --------------.----------------------------------
TOTAL ANNUAL EXPENSES AND REPlACE"ENT RESERVES, 79.97 U04,500
._--_ ..-.._~------_..-...-._-_._ ...-..__ ._._--.-._._------ ..-----..---------------------.------ ..---.....-----.-'26,16720.03. .. .
•-••• ------- ••.••.. --.--------.------.--- ••-- ••••.. -.•• ---.----- ••.. ----- ••-----------------.-- .• ---- ••. ---- a.
TOTAL ANNUAL NET SURPLUS(DEFICITI
ttONTHLY CONDO FEE t124.40
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AUDUBON HILL UNIT TYPES
JANUARY 29, 1989

PHASE# UNIT# TYPE FHD. PHASE# UHIT# TYPE FND.
------ ------ ------ ------ ------ ------ ------ ------
S-l 1 B FIB H-1 101 A(R) REAR
S-l 3 A PART N-1 103 B(R) REAR
S-l 5' A(R) REAR N-1 105 . B REAR
15-1 7 B(R) REAR N-1 107 A REAR
S-l 9 B REAR N-1 109 A(R) REAR
S-l 11 A REAR N-1 111 B(R) REAR
S-l 13 B(R) FIB
S-l 15 A(R) END

S-2 17 B FIB N-2 113 B FIB
S-2 19 A PART N-2 115 A END
S-2 21 A(R) PART H-2 117 B(R) FIB

S-2 23 B(R) FIB N-2 119 A(R) END
S-2 25 B(HP) SLAB N-2 121 B FIB
:S-2 27 A.(S) SLAB 11-2 123 A PART
S-2 29 B(R) FIB N-2 125 A(R) REAR
S-2 31 A(R) FIB N-2 127 B(R) REAR

S-3 34 B (R) . REAR N-2 118 B(R) REAR
S-3 '36 A(R) REAR N-2 120 A(R) END
S-3 38 B REAR N-2 122 B FIB
S-3 40 A REAR N-2 124 A END
S-3 42 B(R) REAR N-2 126 B(HP)(R) SLAB

S-3 44- A(R) .REAR H-2 128 A(S) (R) SLAB'

S-3 . 46 A PART N-2 130 A REAR

S-3 48 B
., FIB N-2 132 B REAR

S-4 18 . B(R) FIB N-3 102 B(R) FIB
S-4 20 ,,- A(R) PART N-3 104 A(R) END

\."

S-4 22 A REAR H-3 106 B FIB

S-4 24 B REAR N-3 108 A END

S-4 26 B(R) REAR H-3 110 B(R) FIB

S-4 28 A(R) REAR U-3 112 A(R) PART

S-4 30 B REAR H-3 114 A REAR

S-4 32 A REAR N:-3 116 B REAR

S-5 2 B(S) (R) SLAB (S) SLAB LAYOUT
S-5 4 A(S) (R) SLAB (HP) HAHDICAP ACCESSIBLE LAYOUT'

S-5 6 A FIB (R) REVERSED LAYOUT
I S-5 8 B FIB SLAB . SLAB ON GRADE

S-5 10 B(R) FIB FIB FULL, BASENENT
S-5 12 A(R) END END EUD WALKOUT
S-5 14 B 'FIB REAR REAR WALKOUT
S-5 16 END PART PARTIAL HALKOUT

,
A'
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110: 1---------AUDUBON HILL
SENIOR HOUSING

LOTTERY APPLICATION

SECTION 1 - APPLICANT IDENTIFICATION

a) Name b) Soc. Sec. #

c) Address
# Street City/Town State Zip Code

d) Home Phone e) Work Phone (

f) Age g) Number of Persons in Household

SECTION 2 - APPLICANT PRIORTY ASSESSMENT
YES NO

a)

b)

c)

d)

Are you an Acton resident?

Are you a current Acton town employee?

Are you a retired Acton town employee?

Are you a parent of a current Acton resident?
f1-"A..~~

~;"'SECTION 3 - FINANCIAL INFORMATION
TOTAL ANNUAL INCOME

Amount Employer/Source
a)

b)

c)

d)

Applicant:

Applicant - Other Income:

Household - Other Income:

Total Household Income =

$

$

$

$-----

SECTION 4 - CERTIFICATION

I, the undersigned, understand that my signature is made under the pains and
penalties of perjury and I further warrant and represent that all statements
made on this application are true and correct. The signature below represents
consent to the verification of the personal and financial information
contained in this application.

Signature of Applicant Date Application Signed



AUDUBON HILL, ACTON MASSACHUSETTS

INSTRUCTIONS TO APPLICATION FORM

This set of instructions is intended to help you complete the enclosed Lottery
Application Form. Please neatly print or type all of the information required
on the application form.

SECTION 1 - APPLICANT IDENTIFICATION

a} NAME - Please print or type only the name of one person who will be
representing the household as the applicant. The applicant can be the Head of
the Household or another person residing in the applicant household.

b} SOC. SEC. # - This item requires that the person named in subsection (a)
above print or type his or her social security number.

c} ADDRESS - Current residential address of the person named in (a) above. It
is important that you provide all of the information so that we may notify you
of your placement in the Lottery.

d} HOME PHONE - Current residential phone number.

e) WORK PHONE - Your business or work telephone number where you can be
reached during the business day.

f) AGE - In the case of two person households, at least one individual must
be fifty-five or older.

g} NUMBER OF PERSONS - The Guidelines specify that no more than three persons
may reside in these units, two of which must be fifty-five or older.

SECTION 2 - APPLICANT PRIORTY ASSESSMENT

a} ARE YOU AN ACTON RESIDENT? Do you or any member of your household
currently reside in Acton?

b) ARE YOU OR ANY MEMBER OF YOUR HOUSEHOLD EMPLOYED BY THE TOWN OF ACTON? Town
government and all its departments, school system and water district.

c} ARE YOU A RETIRED ACTON TOWN EMPLOYEE? From any of the departments in (b)
above.

d) ARE YOU THE PARENT OF A CURRENT ACTON RESIDENT? Do you have a child who
resides in the town of Acton?

SECTION 3 - FINANCIAL INFORMATION

This section is intended to provide the town designee with information
regarding your "Total Annual Income". Total Annual Income means all of the
income earned by you and any other member of your household who will reside in
the "Restricted" unit. The income you report in this section is the total
amount earned BEFORE taxes and other deductions are subtracted from your total
earnings. You must count all earnings regardless of their source (wages,
salaries, tips, alimony, public assistance, etc.)



a) APPLICANT: AMOUNT & EMPLOYER SOURCE

In this subsection the applicant must report his or her amount and source of
primary income. For example, if the applicant has a job and earns $25,000.00
per year and also receives a pension in the amount of $6,000.00 per year, then
the applicant only reports the primary income of $25,000.00 per year in this
column. The $6,000.00 pension is reported in (b) below.

The "Employer/Source" space must have the name of the employer or income
source providing the primary income.

b) APPLICANT - OTHER INCOME: AMOUNT AND EMPLOYER/SOURCE

In this subsection the applicant must report all "other" income other than the
primary income reported in (a) above. In the "amount" column, report only the
total of all other income. In the Employer/Source column please list the names
of all employers or other sources providing the "other income". Attach a
separate sheet of paper, if necessary.

c) HOUSEHOLD - OTHER INCOME: AMOUNT

In this subsection the applicant must report all other income earned by any
and all other members of the applicant's household. In the amount column
report only the total income and do not include the income reported in (a) or
(b) above.

d) TOTAL HOUSEHOLD INCOME = AMOUNT

Add the amounts listed in lines (a), (b) and (c) and report the total on this
line.

SECTION 4 - CERTIFICATION

In this section the applicant is attesting to and certifying that all of the
informatio reported on the Lottery Application Form is true and correct under
the pains and penalties of perjury. Any misrepresentations or falsehoods found
on the Lottery Application Form will be cause to disqualify the applicant from
the Lottery. ALL OF THE INFORMATION ON THE LOTTERY APPLICATION FORM WILL BE
VERIFIED DURING THE MORTGAGE QUALIFICATION PROCESS.
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lion October 9, 19B7, the Town of Acton by it. attornQY,

Raymond M. Murphy [Town cou1ifiiel], ~x~cuted a Ralfu,\se for

payment ot Attorneys' FeellU and Uthat this document speaks for

itself." The defendants have n~91eotQd to append thi.

docttment to their volume of exhibits, but a copy appears

attached as Exhibit M to the Awended Complaint, and as Exhibit
G to Plainti if's Interrogatori.s, wher., at paragraph 99,

thereto, it is authe:l"1ticated as a Iftrua, accurtlte and g~nuin.
copy of the original .

exhibit to Inten:ogatories).

It (See attached plaintiffs f

The Ral~ase For Payment of Attorney.' FQes

!:.ita-tes:
This R~leage is entered into as of this 9

day of October, 1967 betw~~n the Town of Acton
("To~mll), by ita attor-neY$, and Ray C. s1Ilith as
truBtse of the High street ?CRe Truat u/d/t dat~d
March 5, 1985 (»SroithK

)

In con~ideration of the execution of a c~rtain
Relaa~~ AgreGm@nt re~Arding the riqht of first
refu81!1 held by th3 Tow-n of .~cton Ccn8~rvation
Cc~~i~sion, a certain ~sv~lopm~nt Agr&~~@nt, a
certain Subordinat&d Option hgr~@m~nt and a certain
First option Agree~ent, all dated as ot th~ date
hereof, Smi th agr0e-d to ra imbur!iHl the TO\m tor the
attorn0Ys' fees and coats it incurr&d in COilnGction
with litigation and e.ttlinq the case ~oLjl~,ftt~_l v. ~~~~~, Middlesex su~r1or Court
civil Action No. 86-6014.

The Town, by its attorney., hereby aoknowl&dqe.s
the receipt ot $28,~SO from smith in !ull
satisfaction of Smith's obligation to reimburse the
Town for such attornt\ya' fees and ooat.. In
consideration of this paym4nt of $28,580, the To~n
hereby releases and discharges Roy smith
individually and as trust~. ot the Hiqh strQ8t PCRC
Trust U/d/t dated March 5, 1985 trom Any and all
claims, demands, actions, causes of action, damages,
costa ~Uit8 and proceeding. of any kind relatinq to
the payment of the attorney.' fees and costs
incurred by the Town in conn_etlon with the 0&18 ot
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ctccum.nts, QP~cifically, the Develop~$nt Aqr.Gm~nt
between the Town and smith (Exhlbit A), Firat Option
~greement (Exhibit B), and a Subordinated Option
Agre~ment (Exhibit C). The COb~i.mion then
unanimously voted to waive its right of fir6t.
r~tu3al in the Aldred parcel on th.~e condition.
(Huber Affidavit, pp. 8-9, Exs. 8-9).

Putting aside, for the moment, the 8rqument,

which will be presented below, as to whether under M.G.L. c.
40, flee. ac the Coniiervation Cmf',Jnisaion haR authority to

rel inqu i8h pz.'ope:rty r ighta 1 th~$. r~f~renced ch&nqf.ul and

waiver (which takes the for~, on or about October 7, 1987, of
the R01e>aS8 Agreement referenced above) ha.d to have b~~n

submitted to the Selectmen aft.r August 25, 1987 tor their
cCllsid~rl'ition. The above refet·enced Release for Paym0nt of

Attorneys' r~e~ mu~t hav~ been ~ubrnitt~d to tha Sa16ctm~n for
approval subaequ~nt to August 25 1987. Certainly, ~1e Notice
Non Exercie~ of Purchase Option, prspared by Riohar\1 M.

cotter, Attorney tor Smith, "as a matter of good conv0yancinQ

1987 m~ctinq. Conclu~ively, non* of the docu~~nt~ ~yid~ncing
th" d~al b~twf!~n th" Town of. Acton and smith w@ro pre~r~d and

.xecut.d prior to October 7, 1987.

B. Tbe Board Of Selectman Acted Unlavfully By
Failing To Meet In Public Accordinq To
Chapter 39, Section 23B
The open meeting law, G.L. c. 39, sec. 23B

provide. that "(a]11 me.ting8 of a 90v~u;~nm.ntalbody shall be

open to the public and any person ahall be permitted to attend
any ~eetin9 except as otherviae provided by thi. s&cticn.

"No quorum of a governmental body ahal1 m~.t



construction of the term IIjoint authority" is as follows:
Words purportinq to give a joint

authority to, or to direct any act by, three
or mora public officQrs or other p~rson8shall
b~ construed as giving such authority to, or
directing !uch act by, a majority of such
officers or persons.

tmportant to conaidar in evaluation of
plaintiffs' claims "is a general rule that wh~r. a public

board is required to act through vot$S at meatinga and to KQ*P
r~cords of its acts, the record duly k~pt cannot be v&ried or
add@d to by other ev idancs. II .c~~,t:Q.Q.n~l._J~-Lv. ~, 289

M&129. 602, 605 (19J5).

Conservation CCWl'Uil!lsion taile~ to pi:operly PQrfcrtft milliGt~L'ial

taBKs mandated by statute and covenant prior to their
~Xicution. of discretionary functions.

demand that Dafendant3' di$cretion be appli~d in a particular
ta.hion. Plaintiffs rather request this court to eOl'Rpel

o.ett<ndants to enforce rights held by t.he Town of Aoton, the
Qlx~rcis. of. which is an etuEiintial component to oonduct of

gavfirmniint.

In. Count II, plaintiffs ask the Court to void unlawful
aotions taken by the D&fendant Saloctmen, and to compel the

-17-
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In a.ddi tion, Plaint! t fa cont@nd that Defendant. Selectmen

and Commission, whose powers are detailed in M.G.L. 0.40, sec.
3, 4, ac, and 15A, w~re without authority in this ca~. to
convey interests in real property or contraot. Tho
ComThi~sion, nev~rthQl~~., r~l~a~~d it. riqht of fir5t r8fu5al
to the Aldred parcol by contract with Int~rvGnor s~ithl and
the Selectmen waived the Town's Ilfirst refusal option to IMt.t

a bona fide offer to purch<'iselt the Flatchl!!r and Sha.p.ly

parcels remained under H.G.L. c.60, s6c.8, by eimilar contract
~ith Int~rvenor smith.

Count IV alleges that C~ft!tndant AftHHHH.ors I' failed to

ela~9if1ed as forest landl and did not corr~ct ~aid ~rror when

the Aldr~d, Pri~~t and Starbuck parcels were prop~rly
discharged by Assessors, Plaintiffs v~h~m~ntly di~aqre~ with
defendants that the Fletcher ~nd Shapely paro~16 w~rQ ~YGr

properly disoharged from M.G.L. c. 60, s.c.1-8. ~fendant
arron~ou.ly diachargttd the !ore5try 1iens upon tha.. two

parcels, and thereby improperly performed a mini.terial actl
which erroneous act the plaintiffs ask thi8 Court to correct.

-19-
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AUIlJBCN HILL
ACI'ON, MASSAQillSE'ITS

SUMMARY INFORMATION:

Fact Sheet
Density Comparison
Fiscal Data
utility Information
Soils
Traffic (Study by traffic oonsultants)
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AfJIX..1BCNHILL
A SENIOR RESIDENTIAL o)YiHJ!~ITY

.f:.. profOSal to provide moderately priced,· sernre, clustered, two-bedroc.
hanes on one level; sp?cif ically designed and restricted to o.mership ar i
occupancy l:ysenior couples or individJals ",lith a mini.rnUffiage requirenent c{
fifty-five years. (Elderly is lesally defined as over fifty-five years of
age) . 1~leproFosal conserves major portions of t:le land off High Street es
~n; Jatioil (02n sp:1ce, o.med by the Haneo,..,ne.r's;".ssociaticn.

•Ta.m meeting approval will only apply to this Sp?cif ic pror.:osal on a Ei te
that has unique J.:hysical features such as conservation land and fOnds, ~.x>d
sun eXf·3ures, privacy and closeness to services necessarj to s:1cha
developlH::nt.

•The tam warran..:will be wri tten to insure that the prorx>sal as presented
to and c··~roved by the tam meeting will be bJil t as described. If roOtin
substantial accordance with the tC\-mmeeting approved plC;..'1s,the Planning
Boord 'dill disprove fim.1 construction plans.

· '!he requesteddensi ty is or.e ho.'Uep2r acre. 'fire clustered units will cove~
less than ten (10) percent of me land and t..'letalance Hill be designated
conservation of€n space cwnedl:y the Association. The herneswill be served
l::y a central septic SjsteiTl. Water \Vill be provided fran an e.xtension of the
main on High Street •

.ExisU"'.g ZOnil~ is one-half acre R-2 , which would alIa." construction of
ar::)ro:dlnately one hundred b."ienty(120) four bedroan hanes if soil conditions
we"e adequate for individual septic systems. Eased en rnrrent testir.g, it
is e.::timated t..'lat at least sixty (60) four plus b2droan units could l:e b.1ilt
in a standard subdivision layout. This pro];Osal designates most of the land
as conservation ofen land, which will support snall p:mds and natural wild
plantings •

•The proFOsal has b2en reviEWed,modified and accepted by the Citizens Group
in South Acton•

•The proI.X>sedland use distribution: Approximateacreage:

.Gonservation Openspace:

.Recreation open space:
•Access drives, wilding sites
and disturbed areas:

• 'IOTAL

45.0 acres
. .5 acres
24.5 acres

70 acres

64.3%
0.7%

35%

100%

•
~

.Residentlal hanr::sproposed:
-Seventy (70) one-story hanes, 1,000 to l,ioo Siuare feet in floor area.
-The units will t.e bJil t in four fhases of sixteen to eighteen hanes Fer
phase, with not more than two bedroans per hane. '!he hanes will be
clustered in groups of four to eight mits.
-The total numberof hanes shall be limited to seventy (70), containing not
more than two bedroans/dens per hane and restricted to senior citizens
(fifty-five years or older).
-'Ihe architectural character will be similar to a single family house, with
pi tched roof,· articulated facade and broken roof line. '!he interior and

•• ~" h ..•.• ;I,",,,"~"""""'rl •.';+-h "1;1", ••1,, ,....1""' •• <:: in m;nrL ()l;ck resronse
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alarm systems will be fBrt of the design fBckage. Enclosed one car garages
that prC:lide acc?ss into :::.ecure comnunity areas are profOsed •
-:\ CC:nlL:'J1 .. ty cenh;r Hill be ICC'3.ted in the old Veenstra har;e and a r;:",,;
recreaticnal center will be tuilt convenient to the"T)?Wunits •
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DENSITY CO:1PARISCNS

1. CRUMl-lERBOY GREEN,Lexington, PB.ssachusetts:
-150 divelling units that vary in size from one to tJ1ree bedrooms.
-Site Ltals sixty b.\'o acres, with twelve acres (20%) dedicated to gpen
sp3.ce.
-Gross density is 2.5 a.velling units p:r acre. Exclt;ding the conservation
land, it is 3.0 per acre net density.
-The clusters are b.\'o, three and four wildings.
-Achieves the single-fanily look, with pitched roofed, broken roof line and
clapboards.

2. Lllicx)LNRIrGE, Lincoln, l>'assachusetts:
-58 a./e.,.ling units, varying in size from one to three bedroans.
-'IDe site totaled sixty three acres, with forty four acres (70%) set aside
for con~~rvation.
-The gross dens.~ty was slightly less than one (Welling crlit per acre,
heN/ever, Lincoln p:;rmitted one d.>ielling unit p:r acre.
-Current zoning 'Has tv."oacre lotting.
:"'The fifty eight dYelling units 'v,lere clustered on nirf?teen acres for a net
densi ty of three dvelling units p:r acre.

3. fDRESIDE o)~~S, Falmouth, ~aine:
-Sixty four d.velling units were pror:osed.
-'Ihe total site was thirty-three acres, and twenty b.\'o acres (66%) was set
aside for conservation.
-'!he gross density was approximately two c1lelling units [-€r c.:.cre.
-'Ihe sixty four units were clustered on eleven acres, for a r.et densi +::t of
six dwelling uni ts p;r acre.

4. Nl-GCGVvUJDS, Acton, l·assachusetts:
-Tota'. site area of forty one and a half acres.
-'!hirty eight wildings were planned containing two hundred sev-enty· six
Units for an average of 7.3 dwelling units p:r building.·
-Each Glelling unit .averaged 2.6 bedroans Fer unit for a total of seven
hundred eighteen bedrooms.
-'!he gross density based on the forty one and a half acre site was 6.7
c}.·.elling units p;r acre.

s. BLLOv5 FARMESTATES, Acton, l~.assachusetts:
-Totalsit:e area of two hundred thirty seven acres.
-Total op;n space/conservation area is one hundred forty two acres (60%).
-Gross density proposed is one dvelling unit p;r acre. '!he density within
the developed area is two dNelling units p;r acre. Excluding the
Haneowners' Association open space, the density would be 2.5 dwelling units
per acre.
""J\pproximatel't ··ninetyto ninety five l:uildi.ngsw1l1 oontainthe two hundred
thirty seven hanes, resulting in 2.5 to 2.6 hones r:er building.

6. AOWBCN HIIL, Acton, Massachusetts:
-Total 5i te area. of seventy five acres.
-Total open space conservation is in excess of eighty (80) percent.
-Gross ~si ty is one mi t p;r acre with seventy hones planned.
-Each dNelling will have a maximumof two (2) bedroans.
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• UTILITY 3m'. :CnK;:

A. HATER EUF .;;'LY :
Based on the prc;.~'()sedprogram for the developnent, the average drily
domestic 'at::r c·'2J1d is estimated as follO,o;s:

1. Per bc:c1rocm

2. Pc: heme (1 b€droan and study)
3. 'Total delnard (7a hcmes)

61 +/- gallons/day (based on
existing facility in Acton)
122 +/- gallons/day
8540 +/- gallons/day

•

Base(l on the proposed site developn81t plan, number of hanes,' and
anticipated type of construction, it is estimated that ~~e fire flow
requir~~ents will be approximately 1,000 gallons per minute for a ~o-ho~r
Juration.

'The site \.;ill be serviced f rem the existing six inch municipal line in High
Street, which is fed from a sixteen inch main in l>tiinStreet (Route 27) •
The static water pressure in the six inch main at this location is reported
to be approximately 85 psi.

Based on the initial engineering feasibility study, the existing municipal
system is ac::.quate to meet the estimate j domestic and f ire flew requirements
for the developnent. It is propos.edto extend an eight inch line .into t;he
site ar.i fnn an eight inch looped service for internal distrituticn.
Preli::1inar'! discussionf} with the Acton~'later District indicates that tllis
system will provide the desired fire fla.r to the project while rr.aintairJ.ng a
resicule pressure of not less than 20 psi at the high elevations of the
si tee

B. W".sTE WATER DISFUSAL:

'!he average daily waste water generation for ~e proposed developT,entis
estimated as fo11o.:s:

1. Per bedrocm
2. Per heme (1 bedroom, 1 den)
3. Total dernand(75 hanes)

120 +/- gallons/day
180 +/- gallons/day

13500 +/- gallons/day

SIDRM WATER MANJlGEMENT:
located within both the Fort PondBrook and the Pratts Brook

'!here are several on-site wetlands which are trib.ttory to both•

Y7astr water fran the proposed PffiCunits is anticipated to be a maximumof
fifteen thou;:and (15,000) gallons per day. This will be collected and
trea"ed in septic tanks located within each building cluster. '!he .sept.:lc
tank effluent will then be piped to a central sewage disposal area. It is
estimated that thirty thousand square feet of sewage disposal area and
thirty thousand square feet of future expansion area will be required to
service this facility.
An area of two to b'lO and a half acres was tested in Mayof 1984 and will
provide .sufficient area for disIX>salof, the waSte water generated b.f this
site. .

'Ihe site is
watersheds.
watersheds.
The most centrally located of these on site wetlands is planned to be
developed as a live (:Ondfor both aesthetic and nm-off control pur(:Oses.
The design criteria for this and all retention areas to be constructed on
the locus is' to limit the lX>st-developnentrun-off to that which exists in



•

•

•

SOILS
'ilie soils c)nsist primarily of Paxton series soil with the exception of one
ai.:ea of Hollis series soil. 'ilie Soil Consec:"ation Service descriptions
foIl, .:
Paxtl 1 series consists of gently sloring to very steep, deep, well drained
soils on drU:-.Jins. 'Theyformed L1 compact g12cial till. PaxtC.l roils have
friai.-le fine @ndy loam surface EDil end subsoil with moderc;~er:ermcability
CUff a firm er vefY firm fine sandy loam substratum (hcrdpan) at 15 to 38
inches with slo,! or very slew permeability. Paxton roils have a very stony
or extrenely steny surface, t':::ept where stones have l:€en removed, and have
stones l:€lew the surface. l>tljor limitations are rel2ted to slew
permeabLity in the substratum, slor:e and sternness.
Hollis series consists of gently sloping the very steep, shallew, som~vhat
excessLely drair.ed soils on l:€drcck controlled uplands. They formed in a
thin mantle of glacial till or residuum from local bedrock. Hollis soils
have friable fine sanerl loam surface soil and subsoil with moderate or
moderately rapid permeability. Cepth to bedrock is 10 to 20 inches. Rock
outcrops are COTi'ITiOn,and manyareas have stcr.es and Lulders on the surface.
H3.jor li.rnitations are related to depth to b".:drock, rockiness and slope.
Because of be limited depth to I::€droc. in the Hollis series soil and an
expected high spring water table in the Paxton series soil, slab on grade
construction is profX)sedfor the c1;elling units. T,l addition, all drivEVlay
and road..:ay construction 'dill be designed to follcw e.xisting contours to
minimize ruts and fills.
Cnsite soil eA1=lorationin Hay of 1984 has disclosed a two to two and a half
acre area of deep gravelly so~l raving a fairly rapid percolation rate.
'iliis area is to be used as a central sey·tagedisfX)sal area. (See concept
plans and attached :coils log) •

....•.'.,
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•Bernard), Murphy, ) r,
Town Manager

TOWN OF ACTON
TOWN HALL

472 MAIN STREET

ACTON, MASSACHUSETTS 01720
TELEPHONE (617) 26J.8200

BOARD OF SELECTMEN

DONALD R GILBERTI, CHAIRMAN

GENA G. MANALAN, VICE-CHAIRMAN

F. DORE' HUNTER, ClERK

IOHN E ORMSBEE

PAMElA P RESOR

Mr. Norman Veenstra
52 High Street
Acton, MA 01720
RE: FORESTRY LAND
Dear Mr. Veenstra:

filE COpyDecember 10, 1984

•

•

The Acton Board of Selectmen acknowledges notification
under Forestry Regulations, Chapter 61, that your property is
being sold and hereby waives the Town's right of first refusal
provided that a conservation easement and trail between
Broadview Road and the adjacent Averett Conservation Land is
given to the Town •

Please contact the Acton Conservation Commission and Mr.
Roy Smith to work out the details and legal documents at your
earliest convenience.

DB/acs
cc: Roy Smith

Conservation Commission
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TOWN OF ACTON

INTERDEPARTMENTAL COMMUNICATION

DATE: December 4, 1984

TO:
FROM:

Board of Selectmen
Planning Board

o

SUBJECT: Purchase of Veenstra Property
Map H-3, Parcel 166

Dear Members of the Board:
The above referenced parcel has been rezoned from the Residence 2 District to
the PCRC (Planned Conservation Residential Community) District. This occurred
at the November 27, 1984 Special Town Meeting. This parcel is intended as
part of the PCRC development planned by Roy Smith for 70 units for elderly
use. As a part of this rezoning, at least 60% of the PCRC will need to be set
aside as "open space" precluding its further development. Therefore, the town
will be getting at least 42 acres of "open space" as a result of the PCRC.
This "open space" will belong to the Homeowner's Association to be formed as
part of the PCRC. Nevertheless, the "open space" will be perpetually
restricted against future development.
In addition, the land in question is not contiguous to any existing town owned
land and it is not in any aquifer area. Ordinarily these are two criteria
which normally should be met in order to qualify land for purchase as
conservation land.
The Planning Board does not recommend the purchase of this parcel of land.
If you should have any further questions regarding this matter please feel
free to contact me.
Sincerely,
{JA.)T}~oi J ~~
Armand J. Dufresne
Town Planner
AJD:mw
cc: PB

file
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TOWN OF ACTON

INTERDEPARTMENTAL COMMUNICATION

DATE: November 19, 1984

TO:
FROM:

Board of Selectmen
Conservation Commission

•

•

SUBJECT: Veenstra Property

By a certified mail letter dated November 2, 1984, Mr. Norman Veenstra offered
a parcel of land off High Street containing approximately 23 acres (Registry
of Deeds Book 11684 Page 362-369) as per the deed agreement between Mr.
Veenstra and the former owner, the Audubon Society.
The Commission voted to waive their right of first refusal. The parcel is
land-locked and is essential to a project involving several parcels; as such
the cost is prohibitive.
However, the project is adjacent to the Averett Conservation Land and the
Commission is interested in a conservation easement to provide a trail between
Broadview Road and the Averett Conservation Land. This has been agreed to by
Mr. Roy Smith, the purchaser, with the exact details to be determined at a
later date (see attached).
The Conservation Commission hereby advises the Board of Selectmen that they
have no interest in the Audubon Hill property with the exception of the
proposed conservation easement.

, A""~i __' ,.'. ':I.

I' ")/1/,-. !J (~r ~/)( ..(\
Lynn Abbott
Conservation Assistant

LA:mw
cc:file



•CHARLES G. KADISON. JR.
EDMUND C. GRANT

CHARLES G. KADlSON. JR.
ATTORNEY AT LAW

179 GREAT ROAD
ACTON, MASSACHUSETTS 01720

November 2, 1984

ACTON - (617J 264-4886
LEXINGTON - (617) 861-6662

•

a••

Acton Conservation Commission
DP\-l Building
Forest Street
Acton, MA 01720
Re: Norman Veenstra/Property off High Street, Acton
Dear Members:

Enclosed please find a Waiver of Right of Refusal
which we request be signed by a majority of the members
of the commission to permit the sale of Mr. Veenstra's
land to Roy C. Smith for his proposed housing development.

Mr. Smith has authorized me to represent to you that
he has no objection to granting a walking trail easement
through the property at a location to be agreed upon
provided said easement is acceptable to the governmental
boards and agencies responsible for the approval of Mr.
Smith's proposed housing development.

yours,

. Kadison, Jr.
CGK:clg
Enclosure
cc: Roy C. Smith

Norman Veenstra

I hereby acknowledge the



TOWN OF ACTON

Communication

......

• In ter-Departmen tal

DATE:
Oct. 29, 1984

TO:

FROM:

SUBJECT:

Bernard J. Murphy, Town Manager

David w. BOlt~Assistant Assessor

Forestry Land & Agricultural Land as per your 2 memo's
of October 24, 1984

•

1. Forestry Land, Norman Veenstra

It does not appear that Mr. Veenstra has properly notified
the Town of his intent to sell. See attached photo copy of
Chapter 61, Section 8, the law is specific about notification.

There also is a question as to which parcels Mr. Veenstra
can withdraw from Chapter 61 without rollback taxes, which I am
attempting to resolve with the State Division of Forests and
Parks.

Mr Veenstra has not chosen to state the sale price in his
letter to Pam Resor. This of course is necessary if the Town
should choose to purchase the property.

I respectfully suggest that the Town not waive its right of
first refusal until the above issues are resolved. I shall
attempt to resolve everything with Mr. Veenstra and the State
prior to November 8, 1984.

2. Agricultural/Horticultural, Ethel Cook Land

It appears that notification to the applicable town boards
was sufficient in this case. See attached photocopy of Chapter
61A, Section 14. A conveyance tax will be imposed upon sale.
The range by price per acre that the Conservation Commission
typically pays is $1,500 to $2,000 per acre. If the Town
chooses to purchase this land it will not be allowing this
parcel to return to the tax rolls under Chapter 59 (full value
assessments).

5059A
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come due and payable at the time when
said land is removed from classification.

[~ 9O-9S6]

Sec. 6. [Penalty.J An owner of classi-
fied forest land, who received the notice
provided in section three, fails to make
return, shall be subject to a penalty of
five dollars a day during the period of
delinquency but the assessors may, fo-r
cause, ahate such penalty in whole or in
part; provided, that such penalty shall in
no case exceed the amount of the prod,lcts
tax assessed under section three. Penalties
assessed hereunder shall he added to the
tax, and shall bear interest and be col-
lected as a part of the tax.

[11 90-957J

Sec. 7. [Withdrawal from assessment
as forest land.] When the owner of clas-
sified land withdraws such land or any
part thereof from classification, or upon
a final determination that said land should
be withdrawn from classification, he shall
pay to the city or town a withdrawal pen-
alty tax equal to the difference. between
the amount of taxes which would have
been paid under chapter fifty-nine and the
sum of the products tax established by
section three of this chapter and the land
taxes paid from the last prior certification
under the provisions of this chapter, or
fro~ the immediately preceding five years,
whIchever period is the longer. There shall
be added to the tax due, under this chapter,
for each taxable year, an amount of in-
terest determined at the rate as is estab-
Ii.shed under section thirty-two of chapter
sIxty-two C. When said voluntary with-
drawal occurs at the end of a completed
cenification period, credit against the with-
drawal penalty tax shall be given for any
tax payments made under the provisions
of this chapter during the said certification
period. No such credit for products tax
shall be given if the land is withdrawn
upon a final determination that the land
was not properly classified or managed
under a forest management plan, or if said
land is withdrawn voluntarily .by the own-~"~+~:~?F~~th, <nO of th,

V ; [lJ90-9S8]
"See. 8. {Sale or. convenion ..~]

~ __ ..a.er this' c:bapter $hd'1.iJot
W ;sold •••.•• or·~rtd'to ."reaw~1
iadastrUdor ~eial u8e-whtte.:10. taxed
urness the city ,or town in which slid! land

, 90-956 Cb.6'1. f 6

is located has heen notified of the intent
to sell for, or so convert to, such other use;
provided. however, that th'e discontinuance
of forest certification shall not. in itself.
be deemed a conversion. Specific use of
land for a residence for the owner or the
parent, grandparent, child, grandchild, or
hrother or sister of the owner, or the sur-
viving hus-band or wife of any deceased
suph relative. or for living quarters for any
persons actively employed full time in the
forest use of such land, shall not he deemed
to he a conversion for purposes of this
section and a certificate of the board of
assessors, recorded with the registry of
deeds, shall conclusively establish that a
particular use is such a use. For a period
of sixty days subsequent to such notifica-
tion, said city or town shall have, in the
case of intended sale, a first refusal option
to meet a bona fide offer to purchase said
land, or, in the case of intended conversion
not involving sale, an option to purchase
said land at full and fair market value to
be determined by impartial appraisal.*h
notic~ of J.l1tel]tshaJJ., be sent by the Jandt'
o~ <~1' cJ1: .• t~ maycwand
dt1'c~ .•' " ,i"~t'dof
sele~tm~~iP{ a. ,0 its board,- l3f as-
se~tl to its pli,nning board and cOn-
serv •.tion commissio~, if any, and said op-
tion period shall run from the day follow-
ing the latest date of deposit of any such
notices in the United States mail. No aal~
or conversion of such land shall be codl>
s1UJunated unless and until either said' op_
tion ~riOOshali' have expired or the land:.
owner shall. have been 'notified in writitg
by. the mayor or 'board of selectmen of"
t~e ,city or town in question .that said
of-tion will not be exercised. 'Such option
may be exercised only by written notice
signed by the mayor or board of selectmen,
mailed to the landowner by certified mail
at such address as may be specified in his
notice of intention and recorded with the
registry of deeds, within the option period.
An affidavit before a notary public that he
has so mailed such notice of intent on
behalf of a landowner shall conclusively
establish the manner and time of the
giving of such notice; and such an affidavit
and suc:h a notice that the option will no;
be exercised, shall be recorded with the
registry of deeds. Each notice of intention,
notice of exercise of the option and notice
that the option will not be exercised shall
contain the name of the record owner of
the land and description of the premises
so to be sold or converted adequate for
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identification thereof: and each' such affi·
davit 'bef()l!"e a notary public shall have
attached to it a copy of the notice of in-
tention to which it relates. Such notices
of intention shall be deemed to have been
duly mailed to the parties above specified
if addressed to them in care of the town
or city clerk; and in the case of notice
to a city councilor board or commission,
addressed to it as such entity. The pro-
visions of this section shall not be ap-

plicable with respect to a mortgage fore-
closure sale, but the holde<!"of a mortgage
shall, at least forty-five days before a fore-
closure sale, send written notice of the
time and place of such sale to the parties
and in the manner above provided in this
section for notice of intent to sell or con-
vert, an'! the giving of such notice may be
established by an affidavit as above set
forth.

CHAPTER61A
ASSESSMENT OF AGRICULTURAL OR HORTICULTURAL LAND

[190-967] [f 90-969)
1.-[DefiDiti~cu1tanl 1IIIe.] See. 3. [Oro. tal•• ] Land not leu than

shan be deemed to he in agrlcul- five acres in area shall be deemed to bto
tural se when primarily and directly used actively devoted to qricult¥a1 or horti-
in rais g animal.. including, but not lim- cultural uses wlm1 the grQtI sales of ag-
ited to, dairy cattle, Mef cattle, poultry, rieultura1, horticultural or agricultural and
sheep, sine, horses, ponies, D:.ules,goats, horticultural prodoobyesulting from such
bees and r-bearing animals, for the pur- uses together with tlIle'amollDt,if any. pay-
pose of se g such animals or a product able under a soil ~nlervation or pollution
derived from uch animals in the regular abatement pro~ of the federal jEOYenl-
courle of busin I; or when primarily and ment or the cdmmonwealth total Dot lesl
directly uled in a ela<h!dmanner which is than five hl,lJlClreddollars per year or when
incidental thereto a; ftpresenta a CUI- the use of..Suchland is dearly prOYeDto he
tomary and necessary Ie in raising sudl for thepur·pose of achieving an annual total
animals and preparing the or the products of DQt'less than five handred dollar. from
derived therefrom for mar (As oMetl sucll gross sales and program payments
by Cis. 1118, Acts 1973. ellec Decftf!tblr ~ithin tbe normal product deYelopment
4, 1973, OM GpplictJbk for fiscal ':1 .r mdi,., It>erioda. determined by the farmland wlu-
IVflI! 30, 1975 mid IMrhJflw.) [ 120- 'ation advisory commission e.tablished pur-
359b.} suant to section eleven of this d1apter. In

[190-988], case. where the land i. more than five
See. 2. [DefinitiOD-borticultural .•••J, acres in area, the gross sales and program ~

Land shall be deemed to be in hor1itultural ,""paymentstandard above set forth shan be !
use when primarily and direct11 used in ~eased a~ the rate of fiye dollars per f
raising fruits vegetables bem,. nuts and a except 1D the <:aleof woodland or wet-
other foods for human 'conllum;tion, feed land or which such increase shaD be at
for animals tobacco ftOW~1 sod trees the ra of fifty cents per acre. (AI tJtltUd
nursery or ~eenhouse products.:.00 o~: by Cia. ,8, Acls 1973, 'Declive Decftffbw
tal plants and shrubsJOr the purpose of 4, 1973, ~~plicoble for ji.rclJl ,e(W1 nttli"l1
selling such productsJn the regular course I."e 30, 1975'~ lin'qflw.) [Comp.' 20-
of business; or wh....~' primarily and directly 359b..J ~Qft...
used in raising f6rest products under a LW~::--970)
program certifi~ by the state forester to See. 4. [Valaatici6J ..For geaeral prop-
be a plannedprpgramto improvethe quantity erty tax purposes, thl\value of land. not
and quality ~.f1acoDtinaouscrop for the pur- less than five acre. in '~ea, which is .c-
pose of selliflg such products in the regular tively devoted to agric:uJt~hOrticult1U'al
course...•O.f.)business; or when primarily and or agricultural and 'horticul 1.uses dunn.·g
directlyP'sed in a related manner which is the tax year in iasue and ha been so de-
incidentl4 thereto and represents a CUI- voted for at least the two imm iately pre-
t0mar.f and necessary use in raising such ceding tax years, shaU, upon application
prod1tcts and preparing them for market. of the owner of such land and 'approwl
(AI odtktl by Cia. 1118, Acts 1973; (II thereof, be that value whicla such land has
amended byela. 794, Acts 1975, elective for agricultural or horticultural purposes.
M(WcA 19, 1976.) [Comp.120-359b.] For the said tax purposes, land so devoted

[The next page is 159.]
Massachusetts Tax Reports Ch. 61A. §4 ~ 90-970
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fer by a grantor who has acquired the
property from a foreclosing mortgagee the
date of acquisition shall be deemed to be
the date of such acquisition. Any land in
agricultural or horticultural use which is
valued, assessed and taxed under the pro-
visions of this chapter, if changed by the
owner thereof to another use within a
period of ten years from the date of its
acquisition by said owner, shall be subject
to the conveyance tax applicable hereunder
at the time of such change in use as if
there had been an actual conveyance, and
the value of such land for the purpose of
determining a total sales price shall be
fair market value as determined by the
board of assessors of the city or town in-
volved for aU other property. If any tax
imposed under this section should not be
paid, the collector of taxes shall have the
same powers and be subject to the same
duties with respect to such taxes as in the
case of the annual taxes upon real estate,
and the law in regard to the collection of
the annual taxes, to the sale of land for
the nonpayment thereof and to redemption
therefrom shall apply to such taxes, so far
as the same are applicable. (As added by
Ch. 1118,Acts 1973; as amended by Ch. 794,
Acts 1975,effective March 19, 1976.) [Comp.
1f 20-359b.)

[1f9O-977c]
Sec. 13. [Roll-back taxes.] Whenever

land which is valued, assessed and taxed
under this chapter no longer qualifies as
actively devoted to agricultural, horticul-
tural or agricultural and horticultural use,
it shall be su'bject to additional taxes, here-
inafter referred to as ro11-backtaxes, in the
current tax year in which it is disqualified
and in such of the four immediately pre-
ceding tax years in which the land wa'Sso
valued, assessed and taxed; provided that
such roll-back taxes shall not be applicaDle
unless the amount thereof as computed
pursuant to this section, exceeds the amount,
if any, imposed under the provisions of
section twelve and, in such case, the land
shall not be subject to the conveyance tax
imposed under said section twelve: and
provided, further, that no roll-back taxes
shall be applicable if the land involved is
purchased for a public purpose by the city
or town in which it is situated. F'Or each
year, the roll-back tax shall be an amount
equal to the difference, if any, between
the taxes paid or payable in accordance
with the provisions of this chapter and the
taxes that wou1d have been paid or pay-
able had the land been valued, assessed
and taxed without regard to such provi-
Massachusetts Tax Reports

sions. If, at the time during a tax year
when a change in land use has occurred,
the land was not then valued, assessed and
taxed under the provisions of this chaptc~T,
then such land shall be ,subject to roll-
back taxes only for such of the five im-
mediately preceding years in which the
land was valued, assessed and taxed there-
under. In determining the amount of roll-
back taxes on land which has undergone
a change in use, the board of assessors
shall have ascertained the following for
each 0f the roll-back tax years involved:

(a) The full and fair va'lue of such land
under the valuation standard applical>le to
other land in the city or town;

(b) The amount of the land assessment
for the particular tax year;

(c) The amount of l'he additional assess-
ment on the land for the particular tax
year by deducting the amount of the actual
assessment on the land ror that year from
the amount of the land assessment deter-
minedunder subsection (a) ; and,

(d) The amount of the roB-back tax
for that tax year by multiplying the amount
of the additional assessment determined
under subsection (c) by the general prop-
erty tax rate of the dity or town applicable
for that tax year. (As added by Ch. 1118,
Acts 1973; as amended by CA. 794, Am
1975,effective Marc~1976.) [Comp, 1T 20-

359b·
JCOD[{90-~7dJ

See. 14. [Conversion of use.] Land
which is valued, assessed and taxed on
the basis of its agricultural or horticultural
use under an application filed and approved
pursuant to this chapter shall not be sold
for or converted to residential, industrial
or commercial use while so valued, assessed
and taxed unless the city or town in which
such land is located has been notified of
intent to sell for or convert to such other
use; provided, however, that the discon-
tinuance of the use of such land for agri-
cultural Or horticultural purposes shall not
he deemed a conversion. Specific use of
land for a residence for the Owner or a
parent, grandparent, child, grandchild, or
brother or sister of the owner, or the sur-
vivinghusband or wife of any deceased
such relative, or for living quarters for any
persons actively employed full time in the
agricultural or horticultural use of such
land, shall not 'be deemed to be a conver-
sion for purposes of this section; and a
certificate of the board of assessors, re-
corded with the registry of deeds, sha11

CIa.6ULf 14 '8 ••..877.
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conclusively establish that a J>artkular USe
is such a use.FQt a paiod of sixty days
subsequent to such notification, said city or
town shall have, in the case of intended sale,
a !irst refusal option to meet a bona fide of-
fer to purchase said land, or, in the case of
intended conversion not involving sale, an op-
tion to purchase said land at full and fair
market value to be determined by impartial
appraisal. Such notice of intent shall be sent
by the landowner via certified mail to the
mayor and city council of a city, or to
the board of selectmen of a town, to its
board of assessors and to its planning
board and conservation commission, if any,
and said oJ>tion period shall run from the
day following the latest date of deposit of
any of such notices in the United States
mails. No sale or conversion of such land
shall be consummated unless and until
either said option period shall have ex-
pired or the la.ndowner shall· have been
notified in writing by the mayor or board
of selectmen of the city or town in question
that said option will not be exercised. Such
option may be exercised only by written
notice signed by the mayor or board of
selectmen, mailed to the landowner by cer-
tified mail at such address as may be specified
in his notice of intention and recorded with
the registry of deeds, within the option period.
An affidavit by a notary public that he has
so mailed such a notice of intent on behalf
of a landowner shall conclusively establish
the manner and time of the giV'ing of such
notice; and such an affidavit, and such a no-
tice that the option will not be exercised,
shall be recorded with the registry of deeds.
Each such notice of intention, notice of ex-
ercise of the option and notice that the option
will not be exercised shall contain the name
of the record owner of the land and a descrip-
tion of the premises so to be sold or con-
verted adequate for identification thereof· and
each such affidavit by a notary public 'shall
have attached to it a copy of the notice of
intention to which it relates. Such notices of
int:ntion shall be deemed to have been duly
matled to the parties above specified if ad-
dressed to them in care of the town or city
clerk; and in the case of notice to a city
councilor a board or commission addressed
to it as such entity. The proV'isi~ns of this
section shall not be applicable with respect
to a mortgage foreclosure sale; but the holder
of a mortgage shall, at 'least forty-five days
before a foreclosure sale, send written notice
of .the time and place of such sale to the
parties and in the manner above provided in
this section for notice of intent to sell or
convert, and the giving of such notice may be

~ 90-977. Ch. 61A, § 15

established by an affidaV'it of a notary public
as above set forth. (As added by Ch. 1118,
Acts 1973; as amended by Ch. 794, Acts 1975,
effective March 19, 1976.) [Comp. 1f20-359b.]

nr 9O-977e]
Sec. 15. [Standard of assessment.] All

buildings located on land which is valued,
assessed and taxed on the basis of its
agricultural or horticultural uses in ac-
cordance with the pTovision'd of this chap-
ter and all land occupied by a dwelling or
regularly used for family living shall be
valued, assessed and taxed by the same
standards, methods and procedures as other
taxable property. (As added by Ch. 1118,
Acts 1973, effective December 4, 1973, and
applicable for fiscal years ending June 30,
1975 and thereafter.) [Compo 1f20-359b.}

nT 9O-977f]
See. 16. [Continuance of valuation.] Con-

tinuance of land valuation, assessment and
taxation under the provisions of this chap-
ter shall depend upon continuance of such
land in agricultural or horticultural uses
and compliance with other requirements of
this chapter and not upon continuance in
the same owner of title to such land. Liabil-
ity to roll-back taxes, determined pursuant
to section thirteen, shaH attach when such
land no longer qualifies as actively devoted
to agricultural or horticultural use and shall
be the obligation of the then owner of the
land. For purposes relating to roll-back taxes
such qualification shall depend on the actual
use of such land, and not on the filing of
application under section six for any year.
(As added by Ch. 1118, Acts 1973; as amended
by Ch. 794, Acts 1975, effective March 19,
1976.) [Comp.1f 20-359b.}

nr90-977g]
Sec. 17. [Partia.l discontinuance of use.]

If, by conveyance or other action of the
owner thereof, a portion of land which is
valued, assessed and taxed under the pro-
visions of this chapter is separated ror a
use other than agricultural or horticultural
the land so separated shall be subject to'
liability for conveyance or roll-back taxes
applicable thereto, but such separation shall
not impair the right of the remainder of
such land to continuance of valuation, as-
sessment and taxation thereunder; pro-
vided, that such remaining land continues
to qualify under the usage, minimum acre-
age and other provisions thereof. (As added
by Ch. 1118, Acts 1973, effl'Ctive DeCember
4, 1973, and applicable for fiscal years nulirtg
June 30, 1975 and thereafter,) [Compo 1120-
359b.}



TOWN OF A£;TON

•
In ter-Departmen tal

FilE COpy
Commnnieatl~

®DATE: Oct. 24, 1984

TO:

FROM:

SUBJECT:

David Bolton, Assistant Assessor; Conservation and
Recreation
Bernard J. Murphy, Town Manager
FORESTRY LAND

Attached please find letter from Norman Veenstra requesting
a letter that we are not interested in buying various parcels
of land under Chapter 61, as listed. The Selectmen would like
your input on this before November 8th in order that they may
make a decision at their meeting of November 13th.

Thank You.

acs

'.



TO\\7N OF ACTON

luter-Departmental Communieaf,ion• DATE: November 5 1984,

TO:

FROM:

SUBJECT:

•

Bernard J. Murphy, Town Manager

Thomas M. Haggerty, Recreation Director

Veenstra Property

The Recreation Commission has no interest in purchasing
the parcels listed in the attached letter •



·e
Bernard J. Murphy. J r.

Town Manager

TOWN OF ACTON
TOWN HAll

472 MAIN STREET

ACTON, MASSACHUSETTS 01720
TElEPHONE (617) 263-6200

October 24, 1984

BOARD OF SElECTMEN

DONALD R. GILBERTI. CHAIRMAN

GENA G. MANALAN, VICE-CHAIRMAN

F. DORE' HUNTER. CLERK

JOHN E ORMSBEE

PAMElA P. RESOR

Mr. Norman R. veenstra
52 High street
Acton, MA 01720
Dear Mr. Veenstra:

Enclosed please find copy of memo which has been sent to
the Assessors, Recreation Commission and Conservation
Commission for their input. This is the Selectmen's customary
procedure, and therefore we cannot put this on the agenda for
the October 30th meeting. The Board will be discussing your
request at the meeting of November 13th.

Very truly yours,

Ann Simeone
Selectmen's Secretary

•
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JUemo from

Nonnan R. Veenstra

Dear Pamela,
October 19,1984

•

Finally after many years of trying to unload my
land ( you may recall our talking about my
land in the past\ we are ready to sign a Purchase
agreement with goy Smith, who will erect elderly
housing, etc., The various parcels I own are all
contiguous and are all under the Forestry
arrangement. So before we can sign the agreement, we
need as soon as possible a simple letter from the
selectmen that they are not in~ested in buying
the parcel, since under Forestry. we must offer 1strefusal to the Town.
I will appreciate your getting a simple letter
issued at your next meeting to the effect" At the
present time xkB we are not interested in buying
from you the various parcels listed in the Tax
records as " 24, 26, 28, 52 and Parker Street rear
No. 97", total parcel approx 65 acres with twohomes thereon."etc.,
I am most grateful

Norman
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TOWN OF ACTON @

Inter-Departmental Communieatlon•
TO:

FROM:

SUBJECT:

\ David Bolton, Assistant
~ecreation

Bernard J. Murphy, Town
FORESTRY LAND

DATE: Oct. 24, 1984

Assessor; Conservation and
Manager

Attached please find letter from Norman Veenstra requesting
a letter that we are not interested in buying various parcels
of land under Chapter 61, as listed. The Selectmen would like
your input on this before November 8th in order that they may
make a decision at their meeting of November 13th.

Thank You.

acs

•
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NORMAN R. VEENSTRt\
Realtor - Mortgages

52 High Street
Acton, Mass. 01120

•

I
I



TOWN OF ACTON

• In ter-Departmen tal

1(
COJDm unieatlon

DATE: December 3, 1984

TO:

FROM:

SUBJECT:

•

•

Bernie Murphy
Dave BOlto~
Norman Veenstra, Chapter 61, Forestry

Notification of intent to sell now appears in proper form.
The Assessors would like to see this parcel returned to the
tax rolls under Chapter 59.
If the Selectmen do not wish to exercise their right of
first refusal, I would concure, and calculate the applicable
roll-back tax for Mr. Veenstra •



•
TO:
FROM:
SUBJECT:

TOWN OF ACTON
INTER-DEPARTMENTAL COMMUNICATION

~.·.'if<'··· !i'[;~l.i~L~: ~:':I:}:rfll!,-,~:'c~".,----'1'~ IIJJ'~ >l:. -' ';<",',

"····/·il '; ~'\ "i,~ t~\l

~~~l:h~7

Don Johnson, Town Manager
Doug Halley, Conservation Administrator ~ ~~

Veenstra Property

•

•

On March 26th 1 met with Paul Feinberg and Steven Tise regarding the
Town's right of first refusal on the Aldred parcel. Mr. Feinberg and Mr. Tise
expressed an interest in resolving the problem through negotiations rather
than through further lawsiuts. At the end of the meeting it was clear to both
sides that there are two courses of action that can be taken to resolve this
matter.

The first and most simplistic resolution would be for the Town and
Feinberg-Tise to agree upon a value of the Aldred parcel. This value would be
established in relation to the original $525,000 selling price of the entire
property and the importance of the value of the Aldred parcel, in development
terms, in relationship to the other three parcels. The Town should assume
that Feinberg-Tise will assert that the Aldred parcel is by far the most
valuable portion of property. This agrument has some validity in terms of the
possible development of the property. The Aldred parcel is mostly high ground
with only a limited amount of wetlands. In addition, it is the central piece
separating one smaller parcel from the rest of the Veenstra land. The
existing house where Dr. Logan resides also has value that Feinberg-Tise will
use as an argument that the Town pay the major share of the purchase price.

The Town has some persuasive arguments as to the non-value of the Aldred
parcel. The land is not percable and is not intended to be developed by the
Town. There is no frontage on High Street and at present no legal easements
for access. The house, while in fair shape, does not come close to the value
of the Veenstra house. Without legal access to the land the Town could not
sell, rent or lease the Logan house. Without legal frontage the Town could
not sell without selling the entire Aldred parcel. The inability to obtain
legal access or legal frontage would make the house worthless and a detriment
to the property as it would have to be torn down.

The Town is not without options concerning access and frontage. It is
clear that the Logan house would have an easement by implication across the
Veenstra land that Feinberg-Tise would purchase. Basically the law states
that a landowner would not willingly give away his right to access his
property, and past court decisions indicate the Town would be upheld by that
assertion. The Town would also be well within its rights to claim adverse
possession of the land that the driveway is on. Affadavits from past owners
of the property, or physical evidence of the existence of the drive for more
than 20 years would be needed for the Town to claim adverse possession.



•

•

•

It would be crucial for the Town in this process to submit a persuasive
argument to the land court that a 50' strip would be necessary for the Town to
have. This argument could be based on the Planning Boards existing
regulations that allow at a minimum 50' of frontage, and a 50' wide strip of
land leading to the house for health and safety reasons. Only with this claim
could the Town sell the Logan house while retaining the majority of the Aldred
parcel.

There are two alternatives to the straight offer for the Aldred parcel.
The first alternative would be for the Town to relinquish a portion of the
eastern part of the Aldred parcel in exchange for the property between the
Aldred parcel and High· Street. This may not be a good al ternati ve because
Feinberg- Tise would be able to strengthen their arguments as to the value of
the Aldred parcel, and the Town will only gain what may be its right under
adverse possession proceedings. The second alternative would be for the Town
to relinquish its rights on the entire Aldred parcel in exchange for a similar
acreage of land abutting Pratt's Brook and running out to High Street. This
swap would lower the cost of the land to the Town while providing a connector
to existing conservation land, and also providing adequate access to the
property. This may be the most acceptable alternative to Feinberg-Tise.

The second and more di fficul t resolution to the problem would be for the
Town to work closely with Feinberg-Tise on a development proposal. This is by
far the preferred action by Feinberg- Tise. They would propose to create a
development similar to the one proposed by Roy Smith. The development would
be for the elderly with 25% to 40% of the units dedicated to low income or
affordable housing. In addition, 50% of the property would be dedicated to
conservation.

The key problem to this resolution is the inability of any of the property
in question to perc with enough success to guarantee that more than six or
eight units could be built on the property. Feinberg- Tise see their problem
in one of two ways. The first would be for the Town to approach Roy Smith and
persuade him to become part of the development team by placing his 18 acre
parcel of land into the development. Mr. Smith's land is the only known area
of land that could support a P.C.R.C. concept on the Veenstra land.
Feinberg- Tise would of course pay the price for the inclusion of Mr. Smith's
land into the development. Up to this time Mr. Smith has indicated he would
not enter into this development under any terms, and I believe that the Town
would be unable to convince him otherwise. The second alternative would be
for the Town to expand its sewer district to include the Veenstra land.
Feinberg-Tise are willing to seek funding for an extension of the sewer system
to there land as well as assistance for the rest of the sewer system. For the
Selectmen to support that concept it would require a change of the Selectmen's
previously stated position that the sewer district was created to resolve
septic problems and not to create a new development. If either of these
alternatives are examined by the Town it can be assured that heavy opposition
would come from the High Street residents and possibly from a large vocal
portion of South Acton. Justification for purchase of the Veenstra land came
partly from traffic issues at the last Town Meeting. Obviously if the
Selectmen backed a development proposal for this land it would be at an
expense of increased traffic with the expected benefit being low income or
affordable housing. On those terms, it would seem the Selectmen would have to
insist on 40% low income or affordable housing.

-2-
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These are the courses of action and the alternatives as I see them after
meeting with Mr. Feinberg and Mr. Tise. I am prepared to continue to
negotiate with Feinberg-Tise, or to arrange a meeting with the Selectmen if
they wish to deal with Feinberg-Tise directly. In addition, I am prepared to
arrange a meeting with Mr. Smith if the Selectmen feel that is a viable
option, or to have Feinberg-Tise meet with Jane Mahony and Betty McManus if
the Selectmen believe that low income and affordable housing should be
pursued. I await for your instructions .

DH:am
0677C

-3-
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TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION
* * CONFIDENTIAL * *

TO:
FROM:
SUBJECT:

Don Johnson, Town Manager
Doug Halley, Conservation

Veenstra Land

April 1, 1987

Administrat<'9t ~

•

Enclosed with this memo are sketches of the three alternatives to the
first resolution of the right of first refusal problem on the Veenstra
property. These alternatives were outlined in my memo of March 27, 1987. It
is my intention to bring these alternatives to Paul Feinberg and Stephen Tise
to see if one would be acceptable to them. As was discussed at the
Selectmen's Meeting, the third alternative as shown on the sketches will be
the Town's preferred alternative. It is my opinion that this alternative
would provide more benefits to the Town, and yet should have a lower selling
price than the other two alternatives. Please notify me should you or the
Selectmen have any questions regarding the three alternatives.

C ONF ID£AJ77 /tL

• DH:am
0691C



·.1

.'

I,
"'.' \

\-,,,,



'/
I,

I
/ r

/



-"
1
J

/

J.33111.1.\ ",9''''

.\ °IP 1 0
f)



" . 11 BYLAWS OF

AUDUBON HILL SOUTH CONDOMINIUM ASSOCIATION, INC.
ARTICLE I - DEFINITIONS

terms and expressions herein used which are defined in'
183A, section 1, of the General Laws of Massachusetts, as
shall have the same meanings unless the context indicates

Further, the additional terms defined in this Article
all purposes of these By-Laws, have the meaning herein

All
Chapter
amended,
otherwise.
shall, for
specified.

Artic1esO~"of~==1:tie--~.A~m1:tb~htnl refc:n:...,~"·to..' the~rtI6res'=o:f
Organization of Audubon Hill S¢uth Condominium Association Inc.,
(hereinafter referred to as the ·Association·) which are filed in the
office of the Secretary of The Commonwealth of Massachusetts, a true
copy of which is on file at the principal office of the Association,
together with such amendments to the Articles of the Association as
may from time to time be properly made.

Association shall mean Audubon Hill South Condominium
Association, Inc., and shall have the sa.memeaning as ·Organization
of Unit Owners· as defined in Chapter 183A, Section 1, of the General
Laws of Massachusetts ,L'e. , owneaby the unit
owners ana used by them to manage and the conaominium.*

•



~ Board of Governors shall mean the Board of Directors of the
Association.

By-Laws of the Association shall mean the By-Laws of Audubon
Hill Condomintum Association, Inc., as they may be amended from tJme
to time, pursuant to the provisions contained in said By-Laws.
Condominium shall mean Audubon Hill South Condominium.

Audubon Hill South Condominium Master Deed - See Master Deed.
Audubon Hill South Condominium shall mean the premises to be

submitted to the provisions of Chapter 183A of the General Laws of
MassachusettS:~lI~, G _-Guu4am1n~1ly': t.heMaBter"Deed to be'recorded and
any amendments thereto duly adopted and recorded.

Declarant shall refer to Roy C. Smith, Trustee of High Street

• PCRC Trust, his successors and assigns •
Fiscal Year shall mean the calendar year, unless changed or

modified by the Board of Governors.
Gender shall in the By-Laws of the Association not only refer to

the masculine but also to the feminine and neuter gender, and the use
of the singular shall-be deemed to include the plural and vice versa,
whenever the context so requires.

;, '-," <-"<-- -,'"

iC::h... is a memb~ro"il
',,' ,

person, corporation,Members

Master Deed. shall mean the instrument by which Audubon Hill
South Condominium shall be submitted to the provisions of Chapter
183A of the"General taws"ol··Massachu~-etttt:-,·_··~·,·_"·

•



• the

"

Association as defined in the By-Laws of the Association, the
Articles of the Association and the Master Deed.

Organization of Unit Owners - Sae Association.
owner - See Unit owner.
Person shall mean an individual, corporation, unincorporated

association, partnership, joint venture, trustee, conservator or
administrator.

Property shall mean all the land and the common area, buildings
~nd improvements located in the Audubon Hill South Condominium.

"~-'---- Restria1:bns==cc'shaTY'mean='any"-resErictionscontained in the Master
Deed and the By-Laws of the Association.

•
Rules and Regulations of the Association shall mean the Audubon

Hill South Condominium Rules and Regulations as may be adopted by the
Board of Governors pursuant to the provisions of the Master Deed and
the By-Laws of the Association, as they may be amended from time to
time.

Unit Owner shall mean the owner of said unit.
-, .

ARTICLE II - GENERAL
Section 1 - The Condominium

The Condominium is located on a parcel of land situated in
Acton, Massachusetts, more particularly described in the Master Deed

District Registry of Deeds" and
,_ ~__,~_,_, -." ',' -.. ' ,-,-,', -f

J
,'\':'-';\-'::>:-':';-:- ',',',

~~;~i'_"'"""""_.~"";"_',", ";._~ ~, _,.~"~.•_.__>'".~.•__..• k

recorded with the Middlesex South
shown on the plans filed with said Master Deed entitled,· Audubon

•
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• said plans being the Condom:iniumPlans hereafter referred to.
Section 2 - The Association

Audubon Hill South Condominium Association, Inc., (the
-Association-) has been organized to perform the functions set forth
in section 10 of said Chapter 183A and described in the By-Laws of
the Association, except for those to be performed by others as set
forth in the By-Laws of the Association or the Master Deed. The
Association is charged with the duties and has the power prescribed
~y law and set forth in the Master Deed, the Articles of the

:c.==~.:::::=c~ASSUCIa.ttcm'-~and.c-the..By-Laws of the Association, as theymaY~e'-7
amended from time to time. Neither the Articles of the Association

•
nor the By-Laws of the Association shall, for any reason, be changed
or interpreted so as to be inconsistent with the Master Deed•

The Association is an organization owned by the unit OWners
of the Audubon Hill South Condominium and used by them to manaqe and
regulate the Condominium. Each Unit OWner, upon becoming a Unit
OWner, shall be deemed a Member of the Association. As a member of
the Association, the rights, duties, privileges, immunities and
liabilities of being a unit Owner shall be those set forth in and
shall be exercised in accordance with the Master Deed, the Arel6les
of the Association, the By-Laws of the Association and the Rules and

... ;'--i-~';;;"<",- :",_,~" -~---'._;.;::'-~.-
"'__ •. _~ ~_""_.~_.". ._.. ,~.~~ •••• .> >"'>, ..-.~."'.o.

the foregoing may.be adop~e~.~r
) ,~ _:L'::': -}~;:;~f--1:;>,'-"~'=;:~~i\\}-

asAssociationRegulations'" of ...the-

amended by the Association or by the Board.<6fGove~ors, as

•



•

•

•

Membership in the Association shall not be transferred,
pledged or alienated in any way, except upon transfer of title of a
Unit and then only to the transferee of title, except in the instance
of sU1?pensi.pn of ..membership as provided hereunder. Anyattempt.to
make a prohibited transfer shall be null and void.

Section 3 - provisions of By-Laws Applicable
The provisions of the By-Laws of the Association are

applicable to the Condominium and to the use and occupancy thereof.
The provisions of the By-Laws of the Association shall automatically
become applicable to any property whicb maY~"1>e:=="iillae~._~Q\e" ",,-<-":"

Condominium by act of the Declarant, its successors or assigns, or of
the Association.

Section 4 - By-Laws Applicable to Present and Future owners
All present and future owners, mortgagees, lessees and

occupants of units and their employees and any other person(s) who
may use the facilities of the Condominium in any manner are subject
to the By-Laws of the Association, the Rules and Regulations of the
Association, the restrictions contained in the Master Deed and the
Articles of the Association. Accepting a deed to a Unit, taking
conveyance of a Unit, entering intoal.ease .for l.1seo.fa Unit o:t'the
act of occupying a unit shall constitute an
above documents,
from time to time,



• The .offic:e of the Assoc.iation and of the Board of Governors
shall be located at the Condominium or at some other location within
the Commonwealth, as may be selected from time to time by the Board
of Governors and of which the unit Owners and listed mortgage ..eshav.e
been given written notice.

Section 6 - certificates of Membership
The Board of Governors may provide for the issuance of

certificates of membership in the Association in a form which it
shall determine. One such certificate shall be issued for each Unit

own such Unit, the Unit designation, its location and the beneficial

entered in the records of the Association ..by the Clerk.
Section 7 - Documents Available for Review•

interest appurtenant to said Unit. The date of issuance shall be

Copies of the By-Laws of the As·sociatioll,th~ .Articles of
the Association, the Rules and Regulations of the Association and the
Master Deed, as they may be adopted or amendedfromtilllEttotime,

.<,._---,~._.,->_."-,,,.-, ."-provisions of Chapter 183A
owners may remove theUnitThe

shall be available for inspection by Unit ownersandtheIiauthorlzed-
agent during reasonable hours.

Section 8 - TerminatIon

~, ..• ","..:. '. ·••. c

the Master Deed by the procedure
of said

•



• Upon such removal, the Unit Owners shall be deemed to own
the Condominium property as tenants in common, with undivided
interest therein in the same percentage of undivided interest
previously held by each unit Owner in the common areas and
facilities. Further, upon such removal, the Unit Owners shall be
deemed to have withdrawn the Condominium property from the provisions
of said Chapter 183A.

The removal provided for in this Section and in the Master
Deed shall not bar the subsequent resubmission of the property to the
provisions of Chapteri8~~:~fthEf""oen~a~ ~~f:,~Ma.-$~t~efti7'{""""-"·

ARTICLE III - MEMBERSHIP AND VOTING RIGHTS
section 1 - Membership

Every person .who is an Owner of record of a Unit which is• subject by covenants of record to assessment by the Association shall

•

be a member of the Association, except that any such perf;c:>nor.eJltity
who holds such interest merely as security for the performance of an
obligation shall not be a member of the Association.

section 2 - Voting
A member of the Association shall be entitled to a vote in

the percentaqe of interest appurtenant to the
the interest required
the Master Deed.
any Unit, all such
the vote



•

•

•

determine, but in no event shall more..thanone vote be caston any
issue with respect to any unit and such vote shall be cast as an
entirety as provided in the By-Laws of the Association.

ARTICLE IV - BOARD OF GOVERNORS

Section 1 - Constitution
The number of governors which shall constitute the whole

Board of Governors shall be at least three (3) and no more than five
(5), as provided in the Master Deed. until succeeded by the
governors elected by the members, the initial governors need not be
Unit OWrters-:'C"=Upon-==t:h&'.exp:lrrg~OI;' ;~fIt. ~rm"'''er··''-each9c:w-ernbrc-of·tne
first Board of Governors, the successors to such governor, elected by
the members of the Association, shall be a Unit OWner. Except as
provided in the Articles of the Association with respect to the first
Board of Governors (including successors appointed by the Declarant),
governors shall be elected on an annual basis. In any event,
however, each governor shall hold office until such time as his
successor has been elected and qualified, except in the event of
death, resignation, suspenslonofmembershipor sale of all his Units
in the Condominium which renders such person ineligible to be a
governor. In the event.that Il corporationblt)()'ther1.egalent.ityis a
member
persons



•concerning the first Board (or any vacancy on such first Board), at
each annual meeting of the Association or at a special meeting called
for this express purpose, the members shall elect governors to fill
such vacancies as may exist on the Board of Governors. There shall
be no cumulative voting. The candidate receiving the highest number
of votes for each vacancy shall be deemed elected.

Section 3 - Resignation
Any governor may resign at any time by giving written notice

to the President or to the Clerk of the Association and thereupon
suchc::reS'i(jna~If'~-'sfi&.l1P"~f1~1nfect~-at the~-tIlUe specified in said
written notice.

section 4 - Powers and Duties of the Board of Governors.' The Board of Governors shall have the powers and duties
necessary for the administration of the affairs of the Condominium
and may do all such acts and things except as by law, or by the
Master Deed, or by the By-Laws of the Association, are reserved to
the members of the Association acting at a properly called meeting or
as are specifically allowed to the Association. Such powers and
duties of the Board of Governors shall include, but shall not be
limited to the following:

a. Providinq for the operation, care, upkeep and

•

, ,','._' -"",_,.c ,_
~,-_<><,. __ '-,,,;: ,.., •••""-"-",__~_~~,,,."~_,.,,,-:_-.:,,, ~ __ ~._,;,.;..';""-..i.:;;_,_-_"", ~ '~.•,"""".'''';~~",,~,.....:.-,- .••~ .•

the common areas and facilities of the Condominium and
~"-,,-,;-~;.;~j~~1t'~~~~-,:~"_\:,S','~:~ ~,-,'C;' ';;- ~~~:;~:i:7;F~k;:,-~c'

,'" , provided



~ including, subject to the limitation imposed by the Association or by
the .restrictions contained in the Master Deed, the operation and
maintenance of the property, and the allocation of income and
expenses.

c. Collecting the common charges from the Owners,
including the right to enforce these collections by methods described
elsewhere in the By-Laws of the Association.

d. Opening bank accounts on behalf of the Association
and designating signatories required therefore.

·7:5c···"""~::···~';:·;=~~7.~.-'-=::7.-.-.~·Iieasi:.flq-i;nanaging and otherwise dealTnq with such
Condominium facilities as may be provided for as common areas and
facilities, including without thereby limiting the generality of the

4IJ foregoing the right to engage a professional management company, the
right to grant permits, licenses and easements over the common areas
for utilities, passage rights and other purposes reasonably necessary
or useful for the proper maintenance or operation of the Condominium.

f. OWning, conveying, encumbering, leasing and
otherwise dealing with Units conveyed to it or purchased by it.or by
the Association as a result of enforcement of a lien for common
expenses or otherwise.

g. Obtaining insurance for the common areas and

•
- 10 -



•alterations of the common areas and facilities in accordance with the
other provisions of the By-Laws of the Association and as described
in the Master Deed.

i.Enforcinq obligations to be performed or observed by

the Unit Owners imposed on them by the Master Deed, the By-Laws of
the Association and the Rules and Regulations promulgated pursuant
thereto, including without limiting the generality of the foregoing,
legal action to collect payment of common area expenses assessed. . No
legal action, however, shall be commenced, except as hereinafter

-::==:~===';'ProvlaedC,~by~='theAssociationor its Board of GovernorsagaInst'~~~·o
parties other than unit owners or their mortgagees, without the prior
affirmative vote of seventy-five (75%) percent of all the Unit Owners.~(based on beneficial interest in the Association) and specifyin.g--asa
part of the vote a specific monetary limitation to be paid as legal
fees and costs and expenses to be incurred in connection therewith.
Such vote shall also include, as a part thereof, a special assessment
on all unit owners on an amount equal to such monetary limitation,
payable within thirty (30) days and deposited in a segregated account
which is to be used only for such purpose. Such legal action shall
not be commenced until at least seventy-five (75%) percent of such
assessment has been collected and so deposited.

Adopting rules and r~lations
c....;' _'ii:_,_c '-"~i

upkeep and preservation of.the Condominium •

•



• the Rules and Regulations, which fines shall be paid to the

•

•

Association.
1. Establishing a minimum thermostat temperature

setting within each Condominium unit.
m. Designating and setting aside portions of the common

areas and facilities under their control (1) for the collection and
reception of mail for the Condominium residents; (2) as a central
disposal and collection site for trash and other refuse; (3) as a
~torage area for such tools, equipment and supplies as are used in
the maintenance and·upkeep of the CondomiriIiliii;cana=-~f-if)-~O.t'flftydM1!r . ; :;r" '.

purpose which the Board of Governors, in its discretion, deems to be
in the best interests of the Condominium as a whole.

n. Electing whether to purchase on behalf of the
Association any Unit in the Condominium at a foreclosure sale as
hereinafter' provided; however, that any such purchase b)" the
Association shall have the prior approval of eighty-five (85%)
percent of the Unit Owners, excluding the Unit
in question.

Section 5 - The First Board of Governors and Subsequent Boards
The first Board of Governors and their successors shall be

appointed by the Declarant, including such successors
vacancy, and shall consist
the third annual
pursuant to the



• Association. At each ,annual meeting, beginning with the third annual
meeting of the members of the Association, all members of the Board
of Governors shall be elected by the members of the Association to
fill vacancies the Board of Governors and/or vacancies created.by

expiration of a term and all such successors thereafter to the Board
of Governors shall be Unit Owners and members of the Association.
Any governor elected to fill a vacancy in the Board of Governors
otherwise created shall be elected'to fill the unexpired term.

Notwithstanding anything to the contrary in these By-Laws
contained, those Governors app(frntedC-or'l!i-e~·~...,;;ne.'l1t:SC:J.:l1J.;cuu .•- Gl::i . ~c::::~..

aforesaid shall resign no later than the earlier of the following
events:

~ a. Four (4) months after seventy-five (75%) percent of the units
in the Condominium have been conveyed to Unit purchasers1 or

b. Five (5) years after conveyance of the first Unit.
The purpose of the foregoing provision is to comply with the

requirement imposed by the Federal National Mortgage Association
(FNMA) necessitating the transfer of control of thecondomIn:1um to
the Unit Owners as above provided. For this purpose
the right of the Declarant to control the Unit
its Board of Governors, the Condominium
any manner, except through votes

•



• signed
Any Governor may resign at any time by instrument in writing

and duly acknowledged by that Governor in the manner required
in Massachusetts for the acknowledgment of deeds, and such

•

resignation shall take effect as in said instrument set forth. While
the Declarant shall have the right to designate the Board of
Governors of its choice, the Declarant may remove any Governor with
or without cause and appoint a successor, and after the expiration of
the Declarant's right to designate, any Governor may be removed with
or without cause, by vote of Unit Owners entitled to more than fifty

- "'~"- -- -- --' -----

(50%) percent ofCth.e;15eneflcd.ai;;;;;l~il!iegr~;i1ili~~ri!jEij:d~"~:t::;;;!1~ir~"·'~v=~ac:'l'5!a15''n='c=y=:==''==

resulting from such removal shall be filled in the manner provided in
Section 7 of this Article. Any removal shall become effective upon
the filing with the Secretary of State a certificate of officers
signed by the Clerk or Assistant Clerk of the Association.

Section 7 - Vacancies in the Board of Governors
Vacancies in the Board of Governors, other than the original

~oard, caused by any reason other than the removal of a governor
under Section 6 of this Article, shall be filled by vote of a
majority of the remaining governors at a special meeting of the Board

~\-,~<':,. Y:\'·:;,,·«>:>-:i<i':::;

of Governors held for tKat purpose, which ~~~~!~<lsl1a~·jr"b~helcl
""_,o,,, __,,~.',.~,-,,-,"·_"C,,,,,",, ,', ~_... _.~_... , _,

•
a quorum,
next



• Association dulYvcalled and held for the express purpose of electing
a governor to fill the vacancy for the duration of the unexpired
term, except that any vacancy occurring while the Declarant has the
right to designate the Board of Governors shall be ··filled by

appointment by the Declarant. Except for members of the Board of
Governors, or their successors, appointed by the Declarant, no
governor shall continue to serve as such if he shall cease to be a
Unit Owner or if his membership shall be under suspension.

section 8 - Board of Governors Meeting Following First Annual

Within ten (10) days after the first annual meeting of
members of the Association, there shall be a meeting of the Board of

at such meeting and no notice shall be necessary to the governors in
order legally to constitute such meeting, provided majority of the
whole Board o( Governors shall be present thereat.

Section 9 - Regular Meetings
Regular meeting of the··Board of .Governors may be beld at

such time and place as shall be determined from time to time by a
majority of the members of the Boa.rdof Governors. Notice by first

•Governors at such time and place as shall be fixed by the Unit OWners

•

class mail or home
each governor
meeting •

to



•

The

•

insurance
governors,

special Meetings of the Board of Governors may be called by
the President of the Association on three (3) business days' notice
to each governor given by mail, telephone or telegraph, which notice
shalL.,state the time ,place and purpose of the meeting. Special
meetings of the Board of Governors shall be called by the President
or Clerk in like manner and on notice on written request of at least
three (3) governors.

Section 11 - Waiver of Notice of Meetings
Any governor may at any time in writing waive notice of any

,'-:meetlnq~;;i"lSf';:'';:~fie~BOaN=~C)E~~·-<Jovernors.ariasubhcwaTver"shaii '"be deemed
equivalent to the receipt of such notice.

section 12 - Quorum
At all meetings of the Board of Governors, a majority of the

members thereof shall constitute a quorum for the transaction of
business and the vote of a majority of the governors present at a
meeting at which a quorum is present shall constitute the decision of
the Board of Governors. If at any meeting of the Board of Governors,
there shall be less than a quorum present, a majority of those
present may adjourn the meeting from time to time.

Section 13 - Fidel

•



• Owners as hereafter provided. The premium for such bonds shall
constitute a common expense.

Section 14 - Compensation of the Board of Governors
No member of the Board of Governors shall receive any

compensation from the Association for acting as such, except for
reimbursement of necessary and duly incurred expenses.

section 15 - Governors Not Liable
The governors shall not be liable to the members of the

~ssociation for any mistake of judgement, negligence or otherwise,
-"-,ccc:-:ce'XCept;:~aFr-:ovn~Tnaivlduar-wIllfulmisconduct or bad faith. The

Unit OWners shall, to the extent of their Unit ownership, indemnify
and hold harmless each member of the Board of Governors against

made by the Board of Governors on behalf of the Association, unless
any such contract shall have been made in bad faith or contrary to
the provisions of the Master Deed or the By-Laws of the Association.
It is intended that the members of the Board of Governors shall have

•personal contractual liability to others arising out of contracts

no personal liability with respect to any contract made by them on
behalf of the Association. The first Board of Governors is
specifically authorized to contract fo~goods or services with the
Declarant, or employees or affiliates of the Declarant, whether or

. _.__-_--'".,'~,,-.--_-~.,-'<3~-''':;._
-._, ..-....•_----_.,,~---_., .~-~",.,-~~--~~ ..,,--

are members.of the Board of Governors and no suchnot such
contract shall be deemed to involve
also

•



•contract made by the Board of Governors out of the aforesaid
indemnity shall be limited to such proportion of the total liability
thereunder as the percentage interest appurtenant to the Units owned
by him bears to the total percentage of beneficial interests held .b¥.
all of the unit Qwners in the Condominium, except for those Units
owned by the Association. Every agreement made by the Board of
Governors, its agents or appointees on behalf of the Association,
shall provide that the members of the Board of Governors of the
~ssociation, or their agents or appointees, as the case may be, are

:::::..:"7ccc,;='actlnq==-onIy·-=-a.s----agentsfor the Association arid liavenopersonaI
liability thereunder, except as Unit Owners, and that each Unit
Owner's liability thereunder shall be limited to that proportion of

• the total
appurtenant

liability as the percentage of beneficial interest
to the Unites) owned by him bears to the total percentage

of beneficial interest held by Unit Owners in the Condominium,
exclusive of Units owned by the Association.

Section 16 - Records
The Board of Governors shall cause to be kept detailed

records of the actions of the Board of Governors and of the
Association, including, but not limited to, minutes of the meetIng of
the Unit Owners and financial records and books of account of the

shall be entitled to reasonable access.
',-~<>f ' __' _,-,> ,', ~_

Section 1V{;t"":lnnual'Repo~ .
- 18 -

Association, to which records the Unit Owners and their mortga.ge~1l
.t;. "~~; ,~~' ,'~": 'S',' 'k ,~,::"'t. ~. - ,,-

•



• The Board of Governors shall cause an annual report of the
receipts and expenditures of the Condominium to be made at the end of
each fiscal year by an independent, disinterested, certified public
accountant and a~opy ·of said ..report shall be sent.promptly to ·eaeb
unit Owner. The cost of the aforesaid annual report shall be a
common expense. In addition, a copy of said report shall be kept on

•

file at the office of the Association and shall be made available for
inspection by the unit Owners, holders of mortgages on Units, and
their authorized agents during reasonable business hours.

Section 1 - Annual Meetings; Election of Governors
On the first anniversary following the incorporation of

Audubon Hill South Condominium Association, Inc., the Board of
Governors shall call the first annual meeting of the members of the
Association. Thereafter, annual meetings' shall be held on the

•

anniversary date of such meeting. In each succeeding year,thec:1ate
of the annual meeting may be changed by proper amendment to the
By-Laws of the Association. beginning with the second annualj.ne8'ttng
of the members of the Association, unless the right of the Declarant
to appoint members of the Boa.rdof Governors shall have Pre""q-q,sl.y

'-'-.. '::".'<:-"-:~:<:':'~;-\::: :
'·7"'-!:~-fS·~'.:••,,_,:-->"C7""

expired as in section 5 of Article IV provided, all me~r$ 9fthe
Boar.d of 'Governors
Association



• other business of the Associ~tion as may properly come before them.
Section 2 - Location of Annual Meetings

Meetings of the members of the Association shall be held at
the pr.incipal office of the Association, or at such other suitable
place convenient to the members of the Association as may be
designated by the Board of Governors.

section 3 - Special Meetings
It shall be the duty of the President to call a special

•

~eeting of the members of the Association as directed by the Board of
Governors or upon deiivery-CCto-tn-e"Cl:.eff~of"a:~pe1.:"1't;].Oif-sl'9netr'l!t~f'''<'' -

,least one-third (1/3) in interest of the members of the Association.
Section 4 - Notice of Meetings

It shall be the duty of the Clerk to mail or deliver to each
unit Owner of record a notice of each annual and special meeting,
stating the purpose(s), date, time and place thereof atJ...alS~.five
(5), but no more than ten (10), days prior to such meeting. Mailing
or delivery of a notice in the manner provided in these By-Laws shall
be considered notice served. Notice of a meet.Ingneed notbeq!ven
to a unit Owner if a written waiver thereof executed by such Unit
Owner or by his duly authorized attorney or agent before, ~jjf~i~~~
after the meeting, is filed with the records

Section 5 - Quorum

Association



• interest of the members of the Association shall constitute a quorum
at all meetings of the members of the Association. If any meeting of
the members of the Association cannot be held because a quorum is not
presented, a majority in interest of the members of the Msociation .
who are present at such meeting, either in person or by proxy, may
adjourn the meeting to a time not less than forty-eight (48) hours
from the time for which the original meeting was called.

section 6 - voting
The member(s) of the Association, or some person designated

by each sUch ..'7merllDer"'=:b~~ne··.··.'•.~8Et()C';."'Q~I'lO~~:'-Q~e~~·~~"""On.·h1-s'or
their behalf, who need not be a Unit Owner, shall be entitled to cast
the vote appurtenant to such Unit at any meeting of the members of

• the Association, provided
designation of any proxy

the member is not under suspension. The
shall be made in writing to the Clerk and

shall be revocable at any time prior to or at the meeting ~PQn
_v.<:~".;,,:::~;,":'~:: ,c, "

written notice to the Clerk by the member(s) so designating. Any and
all members of the Association may be present at any meeting of the

,~- ~,~- -members of the Association, either in person or by proxy •. ~aQh

member of the Association, including the Declarant, shall be entitled

•

to cast one (1) vote
Association, which
beneficial interest
such

·of the



• voted as an entirety and ,if Owners ofa unit shall be unable to agree
on the vote to be cast on any issue, their right to vote on that
issue shall be deemed waived. Any Units owned by the Association or
Board of Governors on behalf of the Association shall not be "entitled'
to vote and shall be excluded from the total number of Units in the
Condominium when computing the proportionate interest of all Unit
Owners for voting purposes.

Section 7 - Majority Defined
As used in the By-Laws of the Association, "majority of

members"":-·"()f':'~e7·Al!fS~~~_~'l;LiaBan::.any~,eggreqatiOri'of":meInbers of

beneficial interest of all members of the Association, present in
Association

this Article. The vote of a majority of members of the Association
determined in accordance with Section 6 ofas

having more than fifty (sot> percent of the

proxy,byorperson

the

•
present at a meeting at which a quorum is present shall be binding
upon all Unit Owners for all purposes, except when a higher
percentage vote is required by law, the Master Deed or the By-Laws of
the Association.

ARTICLE VI - OFFICERS
section 1 - Principal Off.icersof '.the Association

•

The principal
president,
be those



Association.• such officers. The Preside~t and Treasurer shall be members of the
The Board of Governors may appoint a vice President,

•

Assistant Treasurer, Assistant Clerk and such other officers as it
deGms necessary or appropriate for the conduct of the business of the
Condominium and may thereafter remove or replace said appointees at
any time at the pleasure of the Board of Governors.

Section 2 - Selection and Removal of Officers
The officers shall be elected annually at the first meeting

of the Board of Governors following the annual meeting of members of
the:~~:.Assee~~~,h~l:d;~ •.•ffic;e==atc=cthepleasureof the Board of
Governors or until their successors are elec;:tedand qualified. Upon
affirmative vote of a majority of the Board of Governors at a regular
or special meeting thereof called for that purpose, any officer may
be removed, either with or without cause, and his successor elected.

Section 3 - President
The President shall be the chief executive officer of the

Association. He shall preside at all meetings of the members of the

•

Association and of the Board of Governors. He shall have all of the
general powers and duties incidental to the office of President,
including, but not limited to, the power to appoint committees from
among the members of the Association from time to time, as he may, in

~ . '- -.--his approprTlite--toassist in the conducF-of
the



• The Clerk shall keep minutes of all meetings of the members
of the Association and of the Board of Governors, shall have charge
of such books and papers as the Board of Governors shall direct, and
shall perform all duties incidentaL to the office of the Clerk and as
described elsewhere in the By-Laws of the Association or the Master
Deed.

Section 5 - Treasurer
The Treasurer shall have responsibility for the Association

funds and securities and shall be responsible for keeping full and
---=-:,-,-:---:;aequra-t~,-._fin-aI).(:;':'aL-Teeords·andbooks of account showing all receipts

and disbursements and for the preparation of required financial

Association in such depositories as may from time to time be
designated by the Board of Governors and he shall perform all duties
incidental to the office of Treasurer. No paYment voucher shall be
paid unless and until approved by the Treasurer.

Section 6 - Execution of Documents for the Board of Governors

He shall be responsible for the deposit of all monies and

•
data.
other valuable effects in the name of the Board of Governors or the

•

All agreements, contracts, deeds, leases, checks and other
instruments of the Association or the Condominium shall be executed
by such officer or officers of the Association or by such other
person(s) as may beautliorlz~aby the 'Board of-GOvernors';"·"

Section 7 - c~m~nsation of Officers
....recei~i:'~··any .comp~~~~~on." .



•Association foractJ~g as such, except for reimbursement of necessary
and duly incurred expenses.

section 8 - Resignation
Any officer may resign at any time by giving writtennotic;::e

to the Board of Governors, the President or the Clerk. Any such
resignation shall ,take effect at the date of the receipt of such
notice or any later time specified therein. Unless otherwise
specified therein, the acceptance of such resignation shall not be
necessary to render it effective.

ARTICLE VII - NOTICES
Section 1 - Notice Procedure

- '-~:- -- "-.".,;,,~~~~",",,,~,_._-., ,~~~'-:::'::~::-----~~-<-,,-.,',, -- -" .,,~.~-~._--

Whenever under the provisions of the Master Deed or the

• By-Laws of
Association,

the Association, notice is required to be given to the
the Board of Governors or any Unit Owner, it shall not

be construed to mean personal notice; but such notice may be given in
writing, either by mail, by depositing the same in a post office or
letter box in a postpaid, sealed wrapper addressed to the

•

Association, the Board of Governors or such unit Owner, respectively,
at such address as appears on the books of the Association, provided
that such mailing is made in The Commonwealth of Massachusetts, or by
delivery to said person's address. Notice shall be deemed given if
mailed as" 'of the date of mailing or ff' otherwise, as of t.he
delivery.

- 25 -



•

•

•

Whenever any notice is required to be given under the
provisions of the Master Deed, the law or the By-Laws of the
Association, a written waiver thereof, 'signed by the person or
persons,<entitled to such notice, whether before orafterthetiae
stated therein, shall be deemed the equivalent thereof.

ARTICLE VIII - OPERATION OF THE CONDOMINIUM
Section 1 - Budget

a. The Board of Governors shall, from time to time and
at least annually, prepare a budget for the Association and, in
connection therewith, determine the amount()fc()mm()nC"-'e~se"~~e::'::"-':::-:C
Association and allocate and assess common expenses among the Unit
Owners according to the respective percentages of ownership in the
Condominium as set forth in the Master Deed. The common expenses
shall include, among other things, the cost of all insurance premiums
on all policies of insurance required to be, or which have been,
obtained by the Board of Governors, pursuant to the provisions of the
By-Laws of the Association. The common expenses shall also include
the amounts estimated for the operation, care, upkeep and maintenance
of the Condominium, including, without limitation, any amount for
working capital of the Association, for a general operating reserve,
an adequate reserve fund for maintenance, repair and replacement of
those portions of the common areas and facilities which must be
placed on a periodic basis and to make up
expenses of any prior year. The common

- 26 -



•

•such amounts as ~ay be required for the purchase or lease by the
Board of Governors on behalf of all the unit owners, of any unit
whose Owner has elected to sell or lease such Unit, or any Unit which
is to be sold at foreclosure or other jUdicial sale, .such purchase or
lease to be in accordance with the provisions of Article XII hereof.

b. In addition, a working capital fund shall be
established for the initial months of Condominium operation equal to
at least two (2) months' estimated common area charges for each Unit,
which funds shall be collected and transferred to the Association at
the time of delivery of the first Unit deed of each Uriit~-c:aM:wntclf
shall be maintained in a segregated account for the use and benefit
of the Association. The contribution to such funds for each unsold

elunit shall be paid to the Association within sixty (60) days after
the date of the conveyance of the first Unit. The purpose of.the
working capital fund is to insure that th~re will be cash available
to meet unforeseen expenditures or to acquire additional equipment or
services deemed necessary or desirable by the Board of Governors.
Amounts paid into the fund shall not be considered advance payment of
regular assessments.

c. The Board of Governors shall advise all Unit owners
promptly in writing of the amount of the common charges payable by

- 27 -
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each of them, respectively'~-as.determined by -the Board of Governors
.. ,.....--.. ~, .......,;...----'--'---,., ...,,"'.~-"'-.;'-,- .•...- ---.---·,,~...,.c . ...."'..". .. c..

and shall furnish copies of each budget on which such charges are
based to all Unit Owners and to their

e



,

•be requiredto.pay common charges in ,fullon any Unit owned by it. A

separate statement will be provided each Unit Owner by the
Association as to charges due for services provided by it on behalf
of the Association, including the Unit Owner's share of the charges
for services provided in the Condominium.

section 2 - PaYment of Common Charges
All Unit Owners shall pay the monthly and special common

charges when assessed by the Board ,of Governors, pursuant to the.
provisions of the By-Laws of the Association.

- --,.~---~-----_._~-~No unit owner shall be i:i.abfe~~for the payment of any part of
the common charges assessed against his Unit subsequent to a sale,
transfer or other conveyance by him, duly recorded in the Middlesex

• South District Registry of Deeds, including conveyance to the
Association.

Each assessment against a Unit shall also be the personal
obligation of the Unit Owner, in accordance with the first paragraph
of this section. Subject to the provisions of Section 3 of this

•

Article, a purchaser of a Unit shall not be liable for the paYment of
common charges assessed and unpaid against such Unit prior to the
acquisition by him of such Unit unless assumed by him or required by
applicable law and a mortgagee or other purchaser of a Unit at a

• _·_~...•c•• ,"', <._~_~_._ "- _-.., .-"c-c--

,._ ....".~_._...••.....-..,_.'-~~----_.... ~_.,,---~_._ ..... _._~...._--~~_.__ ._.

foreclosure sale of such unit shall be subj~<?~~~_~~LbutnotpersotlallY
;,/;Y:/:i<~;:,;,

liable for, a lien
foreclosure sale, '.except'2



•Master Deed with respect to first mortgages.
Section 3 - Default

In the event of default by any Unit Owner in the payment of
common charges, such unit OWner shall be obligated to pay interest at
an annual rate equal to two (2%) percent above the prime rate as
charged by The First National Bank of Boston at the time of such
default, together with all expenses, including reasonable attorneys'
fees, incurred by the Board of Governors in collecting same. The
Board of Governors shall seek to recover such common charges,
together with interest and expenses,- from unit owners whofail'Eo-Ifay--~
such assessment within thirty (30) days after the due date (or within

Board of Governors may deem reasonably required under the
circumstances.

section 4 - Power to Suspend Rights of Membership
In the event of default by any unit Owner in the payment of

common charges, or any other amounts owed to the Association, the
Board of Governors shall-have~the-powe~r-1:0- su.spend-the"ui11t~Owner'-s-~-----
membership rights and privileges in the Association, including the
right to serve on the Board of Governors, but such suspension shall
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• remain in effect only until such amounts as are owed are paid.
Section 5 - Foreclosure of Liens

In any action brought by the Board of Governors to foreclose
a lienona unit because of unpaid common charges, the tJnitc()wner
shall be required to pay in addition to all other charges and
assessments a reasonable rental for the use and occupation of his
Unit, if such use continues after the foreclosure, and the plaintiff
in such foreclosure action, in addition to all other rights and
remedies to which it may be entitled,. shall be entitled to the
appointment of -~~---receiverto collect the same. The Board of
Governors, acting on behalf of the Association, shall have the power
to purchase such Unit at the foreclosure sale and to acquire, hold,

4i' lease, convey, mortgage (but not to vote the share(s) appurtenant
thereto) and otherwise deal with the same. A suit to recover a money
judgment for unpaid common charges shall be maintainable without
foreclosing or waiving the lien securing same.

Section 6 - Statement of Unpaid Common Charges and Priority of
Lien

The Board of Governors shall promptly provide any Unit Owner
requestinq the same, in writing, with a written statement of all
unpaid common charges due from such OWner in form suitable for
recording and the same, when recorded with the Middlesf#x~South_
District Registry of Deeds, shall operate to discharge the Unit from
any other charges not included in such statement thenunpai4. ~·',,··;·.::·-)-:-~i,_-_-,:\Z

, ',;;<,\2:",,';:lf'

4i'
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• a. To the extent permitted by applicable law, any lien
of .the Association for common expense assessments or other charges
becoming payable on or after the date or recordation of the first
mortgag~ on .any Unit shall be subordinate to said mortgage. In
addition, any fees, late charges, fines or interest which may be
levied by the Association in connection with unpaid assessments shall
be subordinate to said mortgage.

b. A lien for common expense assessments shall not be
~ffected by any sale or transfer of a Unit, except that a sale or
transfer pursuant to a foreclOsure--of-----afirst mortgage shall
extinguish a subordinate lien for assessments which became payable
prior to such sale or transfer. Any such delinquent assessments•which are so extinguished may be reallocated. assessed to all Unit
estates as a common expense. Any such sale or transfer pursuant to a
foreclosure shall not relieve the purchaser or transferee of a Unit
from liability for, nor the Unit from the lien of, any assessment
made thereafter.

Section 7 - Maintenance
a. All maintenance and replacement of repairs to any

Unit, whether structural or non-structural, ordinary or
extraordinary, and to the doors and windows, electrical, plumbing,

- 31 -
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belonging to a Unit Owner and not part of the common areas and
facilities or the areas concerning which

•



.'to the Association, shall be done by the Unit Owner and at the unit
Owner's expense, except as otherwise specifically provided herein;
provided that all repair, replacement, painting or decorating of the
exter.i,~rof any unit, shall be done by the Association, or i1:'8
appointee, as a common charge, except to the extent that the same are
necessitated by the negligence, misuse or neglect of a Unit OWner, in
which case such expense shall be charged to such Unit OWner in the
same manner as a common charge and enforceable in the same manner as
~ common charge.

b. All maintenance, repair and replacements toit.he
common areas and facilities or to those areas concerning which
easements have been conveyed to the Association shall be done by the

• Board of Governors, or its appointee, and.shall be included as··a
common expense of the Association, except.to t.heextent that the same
are necessitated by the negligence, misuse or neglect.of a Unit
Owner, in which case such expense shall be charged to such Unit.OWner
in the same manner as a common charge and enforceable in t.hesame
manner as a common charge.

Section 8 - Restrict.ions
a. No nuisanc.es shall be allowed in t.heCondomi~i~,

•

nor shall any use or pract.ice be allowed. which is a
,- -. '''.'--~'---'---~--_._~-''annoyance to its residents or which

enjoYment of the Condominium.
b. No iDUlloral, improper I
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.'shall be madE! of the condominium or any part thereof and all laws,
zoning by-laws, ordinanCes and regulations of all governmental bodies
having jurisdiction thereover shall be observed.

c. Signs No signs, plaques or communication of any
description shall be placed on the exterior of any Unit or any common
area or facility by a Unit Owner or his agent.

section 9 - Improvement Restriction
a. No improvements, additions, alterations or other

~ork which in any way alters the exterior appearance or structure of
- ~- - ~--~ - ~-~._"._-_.~. _.------_ ..------any Unit from its natural or improved state existing on the--datesuch~---

done, except as provided in the Master Deed and herein •
Unit was first conveyed in fee by the Declarant shall be :rnadeor

• b. The Board of Governors may authorize that Units in
common ownership be connected for the purpose of single occupancy and
that for such purposes cuts be made in common walls or floors; ,
provided, always, that the owners of the Units permitted so to
combine them shall do any work in connecting Units at such owners'
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expense and only in the manner prescribed by the Board o!Governors.
Any such authorization shall be valid only if in writing signed by a
majority of the Board of Governors then in office and shall become
void unless the work to connect the Units shall be

are no longer to be common ownership, the
within a reasonable time thereafter.
six (6) months after the date of au'th()rizat1on

•



e'
promptly restore the.common walls and/or floors between the Units at
their expense and upon failure to do so, the Board of Governors may
perform or cause to be performed such work, in which event such Unit
owners<.,shall be personally liable to the Association for the cost of

the work which, if not paid when demanded, shall constitute a lien on
the units in question in proportion to their respective common
interests. Such lien shall be valid notwithstanding any conveyance
of the Units, or any of them, out of ownership prior to demand or any
!iling in the Registry of Deeds to enforce the lien.

c. The Board of Governorsmay~-authorize that exclusive
use of one or more common areas be assigned toone or more Units for
such time and on such conditions as the Board of Governors may

4It determine, provided such use does not interfere with the use and
enjoYment of any other Unit, which conditions may, without
limitation, include a requirement that the~Unit Owners so benefitted
pay, as additional common expenses, such costs of said common areas
as the Board of Governors from time to time may determine. The
failure of the Board of Governors grantIng said exclusive use to
require paYment of any such costs as a condition of such exclusive
use shall not preclude those Board of Governors, or any successor
Governors, from imposing reasonable additional common expenses for
the ,.._"., ~';.·.,;.,..'C"-~'''''''''''''~""·.~·_.""",·.,,,,.,.~,,, ..·_.,_._~,,·•..__,_,"',.,.....__e. ~.~.~,~

exclusive use of said common areas. Unl~ssotherw.~E;e--p-.!'.()vi~~din .
••.<,.~ ....•....". ~.'.':"';'-":' ..'.'\ ..-:.-:<.....

of the Board of Governors and reco,rdadwriting signed by
with the Middlesex South

•



•exclusive use of common areas shall be personal to the unit Owners to
whom granted andcshall terminate when such Unit owners no longer own
the units so benefitted.

section 10 - Cost Allotment of Improvements
a. If fifty (50%) percent or more, but less that

seventy-five (75%) percent of the Unit owners agree to make an
improvement to the common areas and facilities or to areas concerning
which an easement has been granted to the Association, the cost of
~uch improvement shall be borne by the Unit owners so agreeing.

b. Seventy';"flve~(751r-percent-or more of the Unit
Owners may agree to make an improvement to the common areas and
facilities or to areas concerning which an easement has been granted

• to the Association and assess the cost thereof as a common expense,
but if such improvement shall cost in excess of ten (10%) percent of
the then total value of the Condominium, any Unit Owner not so
agreeing may apply to the Middlesex Superior court, on such notice to
the Board of Governors as the Court shall d~rect, for an order
directing the purchase of his Unites) by the Association at fair
market value thereof as approved by the Court. The cost of any such
purchase shall be a common expense.

c. All improvements undertaken pursuant to this section
shall be subject to
Governors.

-- --.- ··.,-··O .••.7···'r.' .•• · '.'., .. ,---_.~"._----'" "----~--~.•...- ----~~------.---.. ~-

writte~ ~~~!~~_l .of the Board .of

•
Section 11
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.' A unit Owner shall grant a right of access to his Unites) to
the Association and/or any other person authorized by the Board of
Governors for the purpose of making inspections or for the purpose of
correcting any conditions originating in his Unit and threatening
another unit or a common area or facility, or for the purpose of
performing installations, alterations or repairs to the parts of the
Condominium over which said person(s) has (have) control and/or
responsibility for maintenance. Requests for such access must be

•

made in advance and entry must be at a time reasonably convenient to
the unit Owner.-- In an---emel:'gency,such right of entrY-shall be----------
immediate, whether the unit Owner is present or not.

Section 12 - Rules and Regulations of the Association
The use of the Units and the common areas and facilities in

the Condominium shall be subject to Rules and Regulations from time
to time adopted by the Board of Governors. Such Rules and
Regulations shall be called AUdubon Hill South Condominium Rules and
Regulations and copies of such Rules and Regulations shall be made
available to each unit Owner prior to their effective date.

S~ction 13 - Right of Action
The Board of Governors, on behalf of the Association and any

aggrieved Unit Owner, shall have the appropriate right of action
against unit ~-----~_._~~,.~~-"'----.. -- ~~~ - -'-~--'---- -----_._._~---~._---~-~_ ..__ .__ ._-_ ....__ .•..~_._~.... --' ... ,'- .-----~._.,_. '---,.-..- ...--.--------Owners for failure to comply with the provisions of the

•
Master Deed, By-Laws and Rules and Regulations of the Condominium.
unit OWners shall have similar rights of action against the 8oardof
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·'Governors.
Section 14 - Ingress and Egress of Unit Owners
There shall be no restrictions upon any unit Owner's right of

ingres~ and egress to his Or lieI'Unit, which right shall be perPetual
and appurtenant to the Unit ownership.

ARTICLE IX - INSURANCE
Section 1 - Minimum Coverage - Association

The Association shall obtain and maintain, to the extent
~vailable, the following:

a. A master policy covering all the common elements
(except land, foundation, excavation and other items normally
excluded from coverage), including fixtures and building service

'. equipment to the extent that they are part of the common elements of-
the Condominium, as well as common personal property and supplies and
other common personal property belonginq- -to the Association; the
master policy shall also include any fixtures, equipment or other
property within the Units which are customarily considered part of a
Unit for mortgage purposes regardless of whether such property is
part of the common elements).

The master policy shall afford protection at least
against the following:

--- -- --~ -- - - ---~._"" •._,.,-_._ .... ".-._,-

-~(Ir---- loss or damage by fire and other pex:~ls
covered by the standard extended coverage endorsement;

(ii) all other perils which are 'customarily covereel
- 37 -•



.'with respect
including all
endorsement.

to projects similar in construction, location and use,
perils normally covered by the standard Wall riskw

The policy shall·be in an amount·equal to one hundred (lOOt>

percent of current replacement cost of the Condominium, exclusive of
land, foundation, excavation and other items normally excluded from
coverage including those other items specifically from coverage
elsewhere within this paragraph and shall include Agreed Amount and
Inflation Guard Endorsements if obtainable, and construction code
endorsements, if there is a constructToncodel>rovlsion that requires
change to undamaged portions of the buildings even where only part of
the Condominium is destroyed by an insured hazard.

• The named insured shall be the Association!'£or the use and
benefit of the individual Owners· and each First Mortgagee, its
successors and assigns, shall be named in the standard mortgage
clause for each Unit on which there is such a mortgage.

The pOlicy shall contain a clause which provides that it may
not be cancelled or substantially modified without at least ten (10)
days' prior written notice to the Association and to each holder of a
first mortgage which is listed as a scheduled holder of a first
mortgage in the insurance policy.

In adcfition to the foregoing, thElPolicYfiJhall provide for
the following:

(i) recognition of any insurance Trust Agreement (if
- 38 -•



•any there be);
(ii) a waiver of the right of subrogation against any

unit Owners individually;
(iii) the insurance shall not be prejudiced by ··CJl'lYi

acts or omissions of individual Unit Owners that are not in control
of the Association; and

(iv) a -Special Condominium Endorsement- providing
that the policy is primary in the event the unit Owner has other
~nsurance covering the same loss.

b. steam boiler coverage for loss ordamage-resulttnq:-,~
from steam boiler equipment accidents in an amount not less than
$50,000.00 per accident, per location, if there exists on the

• premises any steam boilers.
c. If any portion of the ,Condominium property is in a

flood hazard area, flood insurance in an amount not less than:
(i) the maximum coverage available under the National

Flood Insurance Program (NFIP) for all buildings and other insurable
property within a designated flood hazard area; or

(ii) one hundred (100%) percent of current
-replacement
property.

cost- of all such buildings and other insurable

d. Liability insurance
liability coverage covering all common

•
Condominium '[:.'":'.:-;;0,and any other areas that 'are
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.'Association. Such coverage shall be for not less than $1,000,000.00

for bodily injury, including deaths of persons and property damage
arising out of a single occurrence and shall include, without
limitation, legal ability of the in.$ureds for property, bod,ily

in the insurance policy •

injuries and deaths of persons in connection with the operation,
maintenance or use of the common areas, and legal liability arising
out of law suits related to employment contracts of the Association,
and shall provide further that such policy or policies may not be
pancelled or substantially modified by any party without at least ten
(10) days prior written notice to the Association and to the First
Mortgagees which are listed as scheduled holders of first mortgages

• e. Fidelity bonds in blanket form for all officers,
directors, trustees and employees of the Association andc-al1other-
persons handling or responsible for funds of or administered by the
Association whether or not they receive compensation for their
services. The total amount of fidelity bond coverage shall not be

•

less than the estimated maximum funds, including reserve funds, in
the custody of the Association or the management agent, as the case
may be, at any given time during the term of such bond, and, iriany
event, the aggregate amount shall not be less than a sum equal to
three (3) months' aggregate
funds, or one and one-half
operating expenses and reserves,
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• (i) The fidelity bonds shall name the Association as
an obligee;

listed as
policy •

cancelled
nonpaYment
notice to

•

(ii) The bonds shall contain waivers by the issuers of
the bonds of all defenses based upon the exclusIon of persons serving
without compensation from the definition of ·employees· or similar
terms or expression; and

(iii) The bonds shall provide that they may not be
or substantially modified (including cancellation for
of premium) without at least ten (10) days' prior written
the Association and to the First Mortgagees which are
scheduled holders of first mortgages in the insurance

(iv) The premium shall be a common expense.
ARTICLE X - DAMAGE TO OR DESTRUCTION OF PROPERTY

- 41 -

to or destru.cti6'ndamageafter
and

Section 1 - Duty to Repair or Restore
Any portion of the Condominium, including the buildings

erected within the Condominium, damaged or destroyed shall be
repaired or restored promptly by the Association, as provided in this
Article, subject to the provisions of Chapter 183A, section 17, of
the General Laws of Massachusetts as the same may··.be·· a.mendedfrom
time to time.

section 2 -
Promptly

the Condominium

•



payments of
and other

Board of Governo~s shall obtain reliable and detailed estimates of
the cost of repair or 'restoration. If such cost, in the opinion of
the Board of Governors, may exceed Five Thousand and NO/100
($5,000.00) Dollars, the Board of Governors may retain the services
of an architecture or engineer or construction consultant to assist
in the determination of such estimates and in the supervision of
repair and restoration.

Section 3 - Collection of Construction Funds
Construction Funds may consist of insurance proceeds,

condemnation awards, proceeds of assessments against unit Owners,
unit Owners for damage to or destruction of improvements

funds received on account of or arising out of injury or
• damage to the Condominium.

a. Insurance Proceeds - The Board of Governors shall
adjust losses under physical damage insurance pOlicies of the
Association. Insurance proceeds from losses in excess of Twenty-Five
Thousand and NO/100 ($25,000.00) Dollars shall be payable to the
insurance trustee as hereinafter defined.

b. Assessments Against Owners If the insurance
proceeds are insufficient to effect the··necessary repair or
restoration of the common areas and facilities, such deficiency shall
be charged 8g81nsf all unit owners as a common expense. The proceeds
of assessments for such commol1.expensesshall be paid by the Board of
Governors dirfietlyto tb4!l;¥$~?l<:)~'W.~lc.iJ'l<Jtherepairi>,orrestoration if
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the loss is less than Twenty-Five Thousand and No/100 ($25,000.00)
Dollars and shall be paid to the insurance trustee, if in excess of
Twenty-Five Thousand and No/100 ($25,000.00) Dollars and shall be
paid to the insurance trustee, if in excess of Twenty-Five Thousand ..
and NO/100 ($25,000.00) Dollars.

c. Payment by Owners Payments received from Unit
Owners, pursuant to section 5.a.2 of this ArtiCle, shall be paid by
the Board of Governors to the insurance trustee, if the loss is in
~xcess of Twenty-Five Thousand and No/100 ($25,000.00) Dollars,
otherwise by the Board of Governors directly to the vendor making the
repairs.

d. Payments by Others - Any other funds received on
4It account of or arising out of injury or damage to the Condominium

shall be paid by the Board of Governors to the insurance trustee, if
the loss is in excess of Twenty-Five Thousand and No/100 ($25,000.00)
Dollars, otherwise funds shall be administered directly by the Board
of Governors.

Section 4 - Plans and Specifications
Any repair or restoration must be either

a. Substantially in accordance with the architectural
and engineering plans and specifications for the original buildings
and shall also include such improvements and fixtures as may have
been installed by a particular Unit OWner and as to which payment for
such repair orreconstruct.lot'lis forthcoming: or
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b. according to plans and specifications approved by
the Board of Governors and by a majority in beneficial interest of
the unit Owners and the holders of first mortgages enc~ering
fiftY-Qne (5.1.%)pe.rcent of the units subject to mortgages, which
approvals shall not be unreasonably withheld.

section 5 - units
Damage or destruction of improvements situated within a Unit

shall be repaired or restored, except after a determination not to
~epair or restore, pursuant to Section 6e. of this Article, as
follows:

a. Construction Funds
1. To the extent that such damage or destruction is

• covered by insurance of the Association, the~·proceeds··of-~such-
insurance or award shall be made available for the repair or
restoration of the Unit.

2. To the extent that such damage or destruction is
not covered by insurance of the Association, such Unit OWner shall be
responsible for the cost of repair and restoration.

3. If the damage is only to those parts of a Unit
for which the responsibility of maintenance and repair is that of a
unit OWner, then the Unit Owner shall be responsible for the cost of
reconstruction and repair after casualty, unless such ga.lllCl<.J~ is
specifically covered by the insurance purchased by the Association,

./in which eV'ent,the AssOciation shall be responsible for
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·' b. Performance of Work and Payment
If there is damage to or destruction of all or part

of· the Condominium and the combined damage or destrUction to the
cownon areas and facilities and all affected property which the
Association is responsible to insure exceeds Five Thousand and No/IOO
($5,000.00) Dollars, the repair or restoration of the property shall
be effected by the Association to the extent that construction funds
as described in Subsection a.I. of this section are available and to
the extent that the Unit Owners make payment as hereafter provided.
Each Unit OWner shall pay to the Board ofG6vernorsr-·stichsUmas-is
necessary, according to the estimate of cost described in Section 2
of this Article, to cover any part of the cost of repair or restora-

• tion which is not covered by insurance of the Association or by.a
condemnation award not specifically allocated to the Unit Owner.

Section 6 - Disbursements of Construction Funds
The insurance trustee shall deduct from the construction

funds its actual costs, expenses and a reasonable fee for the
performance of its duties and shall disburse the balance in the
following manner:

a. Damage or destruction not exceeding TWenty-Five
Thousand and No/IOO ($25,000.00) Dollars

. Such....proceeds·-arenot- p-ayable torlor~under--t.h-e--contr()l· ~--~_._..-
._,--'"~-'-_._._, ..... ~--.

,~', .•~-.,.-."".,.~,_.,.,.>~, ..",."> .... -

of the insurance trustee, but shall be adminI~teredbY the Boa~d of
Governors.
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Subsection c. of this Section, there remains any surplus funds, such
funds shall be paid to the' unit owners in proportion to their
contributions resulting from assessments levied against them,
pursuant to section 3.c. of this Article; provided, however,thCltno
Unit Owner shall receive a sum greater than that actually contributed
by him. Any surplus remaining after such paYment shall be paid to
the Association and shall be part of its general income.

e. Determination Not to Repair or Restore
Subject to the provisions of Chapter 183A, Section

17, of the General Laws- of Massachusetts, if there is destruction of
the Condominium exceeding ten (10%) percent of its value prior to the
casualty and Seventy-Five (75%) percent in interest of the Unit

• Owners do not agree to proceed with repair or restoration within 120
days after the date of casualty, any balance of construction funds,
after the refund of any payments by ufnit owners, pursuant to
Subsections c. and d. of this Section, shall be disbursed in
accordance with the proportion of beneficial interest appurtenant to
the Unites) owned by each Unit Owner bears to the total percentage of
beneficial interest held by Unit Owners in the Condominium, excepting
for those Units owned by the Association. In the~"ent.~fcdi!J:P':lt.!.Cls
to the percentage of destruction, or the allocation of disbursements

samehereunder, the
--.,.,.- .. -

~... __~~~ '.__. .. .._. .'_.__.__.• __~ __ <~~· """ • .·,.;.._.;.;._'-~n;"'-;~·,'"'''';·_.·c ".~"""'.".~~'_'__._._._"....,..... ._.__ .__._

shall be submitted to arbitration in accordance
--"~:f-'c'~-0'0_","':_<'~:'j'·~'-

•
with the rules of the American Arbitration Association.

Section 7 - certIficates
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• The insurance trustee may rely on the following
certifications:

a. By the Board of Governors - The Board of Governors
shall certify to the insurance trustee, in writing, as to the
following matters:

1. Whether or not damage or destroyed property is
to be repaired or restored

2. Whether or not, in the opinion of the Board of
Governors, the cost of repair or restoration may exceed Twenty-Five

•

•

Thousand and NO/100 ($25,000.00) Dollars
3. The amount or amounts to be paid for repairs or

restoration and the names and addresses of the parties to whom such
amounts are to be paid.

b. By Attorneys - The Board of Governors shall furnish
the insurance trustee, in the event that any payments are to be made
to a Unit Owner of mortgagee(s), with an Attorney's certificate of
Title based upon a search of the land records from the date of the
recording of the original Master Deed, stating the name of the Unit
Owner and the mortgagees.

Section 8 - Insurance Trustee to Administer Insurance
Proceeds in the Event of Loss

The Board of Governors.shall_Emter _into and keep- in force a
Trust Agreement with a bank in the Commonwealth of Massachusetts with
trust powers to receive, admiiils'iicr--anddisburse fUnds, provided
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•-.
losses are in excess of Twenty-Five Thousand and NO/100 ($25,000.00)
Dollars in each instance, pursuant to this Article. Such Trust
Agreement shall incorpor.ate the Master Deed and the By-Laws of the
Association by reference and shall provide that, upon termination
thereof, all monies or funds held by the insurance trustee shall be
turned over only to a successor insurance trustee which shall also be
a bank in the Commonwealth of Massachusetts with trust powers
designated insurance trustee, pursuant to this Article. No amendment
of the Master deed or the By-Laws of the Association
shall be bi~ding on the insurance trustee until the insurance trustee
receives notice of such amendment.

ARTICLE XI - MORTGAGES
• Section 1 - Notice to Board of Governors

A Unit OWner who mortgages his Unit shall notify the Board
of Governors in writing of the name and address of the mortgagee, and
such notice may be given by the mortgagee. The Board of Governors
shall maintain a current list of such information and a mortgagee
shall remain on such list until the Board of Governors receives
written notice from such mortgagee to the contrary or a copy of the
discharge of mortgage.

Section 2 - Listed Mortgagee

•

. .,~- . -.- -... .. . -. - ~
__,•.~_~,, __ ~, "_"".c. __ .~_._ .._.,_.~_~~_-,-"""_",,",,,,,,· __ ,

As used in these By-Laws, ·li~t~dmortgagee· shall mean a
lender holding a first mortgage of record on a Unit of which the Unit
Owner or mortgagee 'affected has given the notice required in Section
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••1 of this Article. Such mortgage shall remain a listed mortgagee
until the board of Governors receives written notice from the
mortgagee of withdrawal of the listing or the mortgage is discharged
of record.

section 3 - Unpaid Common Charges
The Board of Governors, whenever so requested in writing by

a mortgagee of a unit, shall promptly report any then unpaid common
charges due from, or any violation of the provisions of the Master
peed or these By-Laws by the Unit Owner of the mortgaged Unit which
has not been cured within sixty (60) days.

Section 4 - Notice of Default
The Board of Governors, when giving notice to a unit Owner

4It of a default for nonpayment of common expenses or any other default
or violation, shall send a copy of such notice to each mortgagee of
the unit whose name and address has theretofore been furnished to the
Board of Governors.

Section 5 - Examination of Books
Each mortgagee of a Unit, shall be permitted to examine the

books, accounts and records of the Association at reasonable times on
business days.

Section 6 - Notice of Loss

•

_...,...._....._.o._.~ . ._,

The Boara of Governors shall give each first mortgage of
which they shall have a record, pursuant to Section 1 of this
Article, notice' whenever- there is (It) damage to a mortga.gedUnit in
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••excess of One Thousand and No/100 (~1,000.00) Dollars (notice to the
mortgagee of the damaged Unit) or (b) damage to common areas and
facilities in excess of Ten Thousand and NO/100 ($10,000.00) Dollars
(notice to all mortgagees).

ARTICLE XII - SALE OF UNITS
Section 1 - Appurtenant Interest

No Unit Owner shall execute any deed, mortgage or other
instrument conveying or mortgaging title to his Unit, without

•

•

~ncluding therein the appurtenant interest. For the purposes of this
Section, Nappurtenant interestN shall include, in addition to those
appurtenances described in the Master Deed, and those in the By-Laws
of the Association, the following:

a. such Unit Owner's undivided interest in the common
areas and facilities and the rights in areas concerning which

-easements have been conveyed to the Association;
b. membership in the Association:
c. the interest of such Unit Owner in any other assets

of the Association.

- 51 -



•

•part of a sale, transfer or other disposition of such part of the
appurtenant interest of all Units in the Condominium.

Section 2 - Waiver of Rights of Partition
In the event that a unit shall be acquired by the

Association, the Unit Owners shall be deemed to have waived all
rights of partition with respect to such unit.

ARTICLE XIII - AMENDMENTS TO THE BY-LAWS OF THE ASSOCIATION
The By-Laws of the Association may be modified or amended by the

~ffirmative vote of sixty-six and two thirds (66 2/3%) percent (or
any large~ percentage, if such mocfificatIonor amendment affects a
provision requiring a larger percentage) in beneficial interest of
all members of the Association, present in person or by proxy at a

4It meeting of such members of the Association duly called and held for
such purpose.

ARTICLE XIV - CONFLICTS
In case any of the By-Laws of the Association are in conflict

with the provisions of any statute, the Article of the Association or
the Master Deed, the provisions of said statute, Articles of the
Association or Master Deed, as the case may be, shall control.

ARTICLE XV - MISCELLANEOUS
section 1- Invalidity

The invalidity of any part of the By-Laws of the Association
shall not impair or affect in any manner the validity, enforceability
or effect of the balance of the By-Laws of the AssoCIat.ion.
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• Section 2 - Captions
The captions herein are inserted only as a matter of

convenience and for reference and in no way define, limit or describe
the s<::opeof the By-Laws of the Association or the intent of any
provisions thereof.

Section 3 - Waiver
No restriction, condition, obligations or provision

contained in the By-Laws of the Association shall be deemed to have
been abrogated or waived by reason of any failure to enforce the
same, irrespective of the··number of violations or breaches thereof
which occur.

Duly adopted by the Audubon Hill South Condominium Association,
• Inc., this

k/audsobylaws

•

day of , 1988.
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• R. S M I T H .D EVE LOP MEN T COR P.

294 GREAT ROAD • ACTON, MASSACHUSETTS 01720 • TEL. (617) 263-0011

?"%UgLlst2~ .1.988

•

Mr. Alfred Steinhau~r~ Chairman
Council on Aging
Town Hall
Acton~ MA 01720

Subject: Elderly Center

We recently t-er.:e:.i.ved a r~wnqrr;"'"<:,, pl-jnt and c.::pc:::c:if"ic:,:,I :i1.:'I1".:

dab~d ..JLIly 27 fr-om GaLlchi:l.t f~n::hit;:··c:t.<:;v!hi.ch cOVe"·:;; f.~\/C!! 1.·.·!\1\lq
talked about with yours:~elf~ St€:lrlton Ceo} lin<::;::mc:l CE:l.Fed Li:l~::P F,.i p:::;::J

meetings. Attached is one set.

Not.e on pa~~e' 2 of t.hf.7~ spE~c.:i-f:i.c,,:\t..iCon t.he Town \.\lj:l.J. lii'\'';':' i("

select the floor covel~illq at thE? n,'cl··(:~F~.t·i('\n/dininq tV~.ll'::;i nl-.hc:'
ne\:'1addit.ion f.\rId an allowance hr.~<:"::.bE?Fn f:n"nv:irJpc! fC)I'- -IILis=

Stan tor... Co11 ins Y"f?cent1y ~"\SkEHi i:~.bo1..\ t. t.ho::;.:\,'OOi!i'S J.n ti i\:

e>:istini;} house.

Summarized below ar'e tht~ modi-j'.i.c:c:\t ..i.on~" contemplated fed -Ii,,,·,
e:dsting hOLlse:

1. Existing vest.ibule
wide) and raise vestibule

modi 1'iF\d
floeH'- ·for

tn add handicap doors,3'
"1,3.1"10:1 icap 13.CCP·5S.

•

2. Add new dc)o/"ointo recr"E12\1:..i.Drl 1\,,,11:1. \·Jinclo"ls un par'l-; LI:':...L.I
side of e:-:isting house would hi.~VE' to be sealed of f.

3. Ki tc hen equipment r"l~~lIloved 2nd r'C)(iffr con\lE-~r·I::.":rd.in [-0 ,:111

ofofice~ opening to r-ecf?ption I'Jidc'?ned to ::~;feet.

4. Libr'ary 'floor- to bE~levelE~d I,.Jith p)-:isting hOLlse flu!')1
it is now one step down •



• 5. Stair·way Ieadinq upstc::\.i.rss;hm.\ Id be q i·'\::'n D S:C·:LUlii.i

handrail.

6. New opening installed between ~eception are~ and formel
din inq rO(:3m.

7. Add 2 new windows:
One between vestibule and receptioll
One bet"'~een office '::·\I1d1ibr·F.ItY····ncw-thside
If practical reuse windows from party wall side ot

house (Sef.'?# 2).

1. Seal off windows on party wall side

2. Removefi}:tun~s ft-om bathroom 21.the,::\dof S1:21.11"·Stu .;Jeic:l ,:<.11

exit door where there is now a window.

• 2. Clean up e~isting floors as required

3. Install neW emergency li!:fht.inq 21nd E>}·:it 5i9115•

whatever eh:~ctrical outlets ar··edE~~-:;ir-ed
i··!cid

4.

5 ..

We
discLlss
of.

Separate existing heating SY~3 tem may' need upchd:inq

Sewer kie-ins to be made to new septic system

suggest an ear 1.y meetinq to tev iE?\.-'..'the above 5umiil::I.'·y· i;:nd
what items the Town would be in a position to take C0iB

5.i.nc:en::.d y,

•
cc: Carol Lake w/a

R. ~~@
R. Ei f ler-
G. Gogas/K. Diskin
H. Donahue
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J LI.1 v :L.'-I. 1 '1"::$1:.1

PREL1M1NAKY UUILINE S~ECIFJCAI"lUNS_____________ • u •

~Lu~kLY ~~NIEk AUUl11UN
AUlJUl::IUN '-11 Ll_

. Rei UN. 1"114 \

•

•

~11 Items specltied by brand name are untterstood to InclUde the
ptll'"c\St::! "1:>1~ "appl~oveCl equal".

A. 8i tewor~~

o BItumInous pavIng per )own specIfIcatIons
o Bl~umlnous SIdewalks, bItumInous Lape Lod oerffi
o Goncre~e ret~lnlng walls where requIred
o ~leldstcne garden walls It IndIcated
• 'Bomanlte' concrete patIos
o Gutters. per1meter draIns tIed to stone swale or drywell

J:..-t. L:tmcrete

o 250U pSI ~8 day strength
o 10">:2U" footIngs
a lUll foundation ",eI11s "'11th :2 #5 Hebal~ reln+. top and bottom
04" slabs on Oil gravel "'JI 10/10 ~'J."'J.t.

G. Metals

• 1"1udSIll anchors (!:! 4' U" o. c.
o ASTM A-3b steel asrequlrea
o Standard l~ gauge metal framIng accessorIes

U. Garpen·try

o 2>:6 pressure treated SIlls
o 2>:6 studs @ 1.6" o.c. (g e>:terlor ~·~alls
o ~~>:4studs Ii! 16" o.c. ~c.! intel~101~ ~>JalJs
o Pre-engineered or site-built fir trusses ~ u o.c.
o :b:lU ratters 16" o.c.
a 1/:.!." CUXpl y""ood or waterboard ""all sheattllng
o e.i/8" CDX plywood root sheattling
o Wl'?stern Bed' Cedar t:lepboard sldlng 4" t."',., pre-stc.uned
o 1" clear spruce/plrre/i·ir e:·:ter"lOrtrlm, painted
a Pressur"e treated eH tel~lor 1LUBber ~ e:·(terl or s·tal'~



, )

• 8" wood COlumns, painteo

f':'. t5Ul cint Ion

o 2" rIgId 'f'oamperImeter InsulatIon'
o 1/"2" >: 6" fIberglass 5111 !:;ea.let'-
o 6" H-19 tlberglass In e>:terlor walls
o 9" R-3u fIberglass In ceilIngs
o Propervent ventIlation Chutes at eaves and sloped c811ings
o ContInuous "alUmInum rIdge ventlng
o ContInuous alumInum softit ventIng

~. MOIsture ProtectIon

o Une coat asphaltic compound sprayed on fOUndatIon walls
o 4 mil polyethylene vapor barrIer at walls, ceilIngs, slabS
o Glass A 25 year hea~yweIght arChItectural asphalt shIngles
o AlumInum flaShIng
o AJ. urnlnum gutter sand downspoLlts wr,ere 1 ndl cclted
o "fJituthene" eave and valley subtlasnIng
o Butyl and ~cryllc sealants where requIred

~. Doors and WIndows

o Wood tramed cl cld insul. doubl e-hunq ~n ndOlrls!tl/ screen::·
A lnsl.llated steel entry doors and SIdell gtlts
~Molded sIx-panel interIor doors, paInted

o Band C label SOlId core wood doors where reqUIred In
rated construction

o 8chlage Urblt InterIor and exterIor locksets
o HandIcap hardware where reqUIred
o Polished brass hardware throughout

o 1/2" smooth flnishedgypsum wall board, paInted
o 1/2" spray textured gypsum wallboardc:elllngs
o 5/8" tlrecode gypsum ~ one hour staIr enclosure
o 1/2" water reSl stant gypsum at bathrooms
o Brosco 8712 caSIng and B688 baseboard trIm, paInted
• Brosco 8627 casing at pre-hung doors
o Vellowplne stair treads, plYWOOd rIsers
o (2) Brasce ~. 75 1 :3/4" handraIl @ eaetl s1:all~
o :2>:2 ceramic tloor tIle (!;! baths
o 8x~ quarry tlle @ kltchen and entry
o 8x8 quarry tIle @ fireplace hearth and surround
• ·.t-l~/yardfloor covering allowance at recreatIon/dInIng halls
a formlca ~ntehen and vanIty tops !tilthreused L~" bac~'splash

L. l::..pment
o LamInate taced k~tchen and bath cabInets WIth C-pulls
e Floor mounted laminatetaced tOIlet compartmants
• SuperIor RD430Uzero clearance fIreplace Wi Dutslde aIr



• J. MeChanIcal/Plumbing

a New water serVIce and meter
a All-al r gas heat ~"itn alr c:ond1t lorn ng ap"t1ana!
• Arl stan 4 ga'l.1on I nstant hot water at restrooms
o El Jer "Ne~"al'·k"e1 ongated toilets
o Eljer "Correc:to" urInal
o EJ.Jer "I·-h-San"toilets @ HIP stallS
a f.:l jer "Deni se" sel-f ri mmi ng ctn na .1avatory
o Elkay PSR2522 andPSR3322 stainless steel sInkS
o SIngle lever c:hrome tlttlngs @ sInks
o Handicap plumbing tlttHlgS and accesol~leS @ r-estrOOI1lS
o Copper SLlpplY and eve ~H:\ste11nes, vented per code
o (1) trost proot e>:terlor tlose blbbs
o (1)tloor dral.n c\nd hose bibb per restroom

K. LightIng/ElectrIcal
o Cit.y approved street .lights and poles
o New electrIC service
o Bollard pathway lighting
o uuplex outlets per code
a (~) waterproof exterior outlets
o Bui 1dIng stl:\ndardI~ecessed Incandescent cei 11ng f1;':ture:; ~2

entry, hallways, kitchen and baths
o Wall mounted fixtures 8' o.c. @ recreatIon and dInIng nail

.0 Kecessed Incandescent exterior tixtures ~ front and rear
patio roof overhangs

o Hard WIred smoke detecto~s per code
o ~re-wire tor TV and telepnone
o Emergency fi~e alarm wI ext. mounted sirens and central

statIon monItorIng as deSignated bY tire department
o Uptional burglar alarm Wi contacts on acceSSible WindowS and

doors andlor motlon.detectors
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P&D Draft 6~/89
Marked to show
changes from
6~/89 draft

COMPREHENSIVE DEVELOPMENT AGREEMENT

This Comprehensive Development Agreement (the
"Agreement") is made as of the __ day of June, 1989, by and
between the Town of Acton, Massachusetts (the "Town"), a
Massachusetts municipal corporation having its usual place of
business at the Acton Town Hall, Acton, Massachusetts, acting
by and through its Board of Selectmen, and Roy C. Smith, as
Trustee of High street PCRC Trust u/d/t dated March 5, jL985,
recorded with the Middlesex South Registry of Deeds in Book-
18611, pa e 409 and the Middlesex South Re istr District of

e Lan our as Documen No. 758061 e "Trus " . Roy C.
Smi in ivi ual y and as Trustee of t e Trust, any
corporation, partnership or other entity undertaking a
development pursuant to the terms of this Agreement in which
ROY C. Smith has an interest and any of their successors or
assigns shall hereinafter be referred to collectively as the
"Developer".

RECITALS
Reference is made to the following facts:

A. At a Special Town Meeting held in 1984, the Developer
presented a written proposal (the "Development
proposal")~with respect to the development of several
parcels of land in the Town of Acton containing
approximately 71 acres as more particularly described on
Exhibit A attached hereto (the "Development property"),
seeking the approval of Town Meeting to designate the
Development Property as a planned Conservation
Residential Community (PCRC) District pursuant to
Section 9 of the Town Zoning By-Law. The Town Meeting
made such a designation as to the Development Property.

B. By deed dated March 25, 1985, recorded with the
Middlesex South Registry of Deeds at Book 16067, Page
278, ROY C. Smith, individuallYf acquired a portion of
the Development Property consisting of an approximately
18 acre parcel of land as more particularly described in
the deed thereto. Roy C. Smith, individually, conveyed
this 18 acre parcel by deed dated October 8, 1987,
recorded with said Deeds in Book 18611, Page 445, to~
C. Smith, as Trustee of the Trust.

C. By deed dated October 8, 1987 from Norman R. Veenstra,
recorded with said Deeds in Book 18611, Page 437,JROY C.
Smith, as Trustee of the Trust acquired another portion
of the Development property consisting of three parcels
of land containing approximately 39 acres more or less,
as more particularly described in said deed.



• D. By deed October 8, 1987 from Norman R. Veenstra, filed
with~ Registry District as Document No. 758060, and
recorded~ith said Deeds in Book 1036,lfage 179,lROY CL
Smith, as Trustee of the Trust, acquired the balance of
the Development Property consisting of a parcel of land
containing approximately 14 acres more or less, as more
particularly described in the deed thereto.

E. Trust, is the owner of
e Development

F. The Developer agreed at public meetings held with the
Town of August 25, 1987, and September 2, 1987, to
develop the Development Property substantially in
accordance with the terms and conditions of the
Development proposal as generally illustrated on a plan
entitled "Overall Land Use Plan of Land in Acton Mass,"
dated October 16, 1984, and in accordance with the terms
and conditions of a special permit to be issued by the
TownAacting through its Planning Board under the PCRC
District, and in no other manner.

G.

•
I

\
On October 9, 1987, the Developer and the Town entered
into a Development Agreement (the "Prior Development
Agreement"), a First Option Agreement and a Subordinated
Option Agreement with respect to the Development
Property, all of which are incorporated by reference
herein. The Prior Development Agreement requiredAthe
Developer and the Town enter into a Comprehensive
Development Agreement upon the issuance of the special
permit described in the preceding paragraph (F).

•

H. On March 4, 1989, the Town~acting through its Planning
Board, approved,-subject to certain terms and
conditions, the Developer's application for a Planned
Conservation Residential Community special permit filed
with a plan entitled "Audubon Hill in Acton, Mass.,"
dated August 1, 1988 (the "Special permit"). On March
15, 1989, the TowGv acting through its Conservation
Commission, issued'to the Developer an Order of
Conditions with respect to the Development Property.

I. The Developer and the Town now wish toAcoordinate the
terms of all prior permits, conditions, orders and
agreements~ this Comprehensive Development Agreement

~o govern the relationship of the parties with respect
o the Development property.

NOW, THEREFORE, in consideration of the foregoing and
the mutual covenants and agreements contained herein, and
other good and valuable consideration, the receipt and
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sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:

ARTICLE I: GENERAL PROVISIONS
1.1 Definitions.

Tht~t\followingterms used in this Agreement shall have
the meanings specified below:

Act: means Chapter 183A of the General Laws of
Massachusett~ as it may be amended.

Affidavit of Compliance: means an affidavit executed as
provided in Section 3.4.(e) hereof.

Affiliated party: means as to any Person, (i) a member
of the Immediate Family of such Person, (ii) the estate of
any Person referred to in the preceding clause, (iii) the
trustee of a trust for the benefit of any Person referred to
in the preceding clauses (i) and (ii), (iv) an entity of
which a majority of the voting and/or benefical interest is
owned by anyone or more of the Persons referred to in the
preceding clauses (i) through (iii), or (V) a person who is
an officer, director, trustee, employee,
stockholder/beneficiary (15% or more) or partner of any
entity which is a Person referred to in the preceding clauses
(i) through (iv).

Agreement: means this Comprehensive Development
Agreement, incorporating the Order of Conditions, the Special
Permit and the Plan, aSlthis Comprehensive Development
Agreement may be amended from time to time.

Appraised Value: means, as to a Restricted Unit, the
fair market value of the Restricted Unit as determined by a
real estate appraiser duly licensed and qualified in the
Commonwealth of Massachusetts chosen from a list of such
appraisers selected by the Town; provided, however, that the
fair market value determination shall be made as though the
Unit were not a Restricted unit, but shall take into account
that the Unit is located within a condominium development
restricted to Senior Citizens containing both Unrestricted
and Restricted Units; and provided further that the initial
Appraised Value of any Unit shall be the market price
reasona~ established by the Developer. Such appraisal
shall generally satisfy the appraisal standards established
from time to time by the Federal National Mortgage
Association or another nationally recognized secondary
mortgage market investor selected by the Town .

Approval Documents: means all documents required
pursuant to the terms and conditions of this Agreement in
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connection with the sale, conveyance or other transfer of a
Restricted Unit, including an executed counterpart original
of the purchase and sale agreement for the sale of any such
Unit, Mortgage Lender's Certificate, a determination of the
Maximum Resale Price of the Unit to be conveyed, and all
Affidavits of Compliance which may be required.

Averttt Land: means that land more fully described in
Exhibit B attached hereto and incorporated herein by
reference.

Completion of Construction: means, as to any Phase or
Subphase of the project, that each of the following-has --
occurred: (i) an architect duly licensed and qualified under
the laws of the Commonwealth of Massachusetts has certifiedA
that such Phase or Sub hase has been substantiall com leted
in accor ance wi he lans and s ecifications there
(~) e Town Des gnee has inspected)such phase and
determined that such Phase is in compliance with the terms of
this Agreement, the Special permit and the Order of
Conditions, as each may apply; and (iii) an authorized Town
official has issued a certificate of occupancy, if one is
required, for~such Phase.

Condominium: means the Audubon Hill North and the
Audubon Hill South Condominium (lwhichshall include the Town
of Acton Senior Center), or any ~ubphase thereof, as
contemplated in the Plan, to be established according to the
provisions of the Act and built in accordance with this
Agreement, the Special Permit and the Order of Conditions.

Condominium Association: means the~nit owners'
association established pursuant to the Condominium Documents
for the Audubon Hill North Condominium or the Audubon Hill
South Condominium or both in order to govern the affairs of
the Condominium.

Condominium Documents: means those documents required
under the provisions of the Act to submit theADevelopment
properta to the condominium form of ownership to establi~~
the Con ominium, in compliance and in accordance with the
provisions of the Act, forms of which are attached hereto as
Exhibit J and incorporated herein by reference.

Conservation Administrator: means the Person designated
from time to time and employed by the Town to act as the
Conservation Administrator of the Town, or any Person acting
in a successor position so designated by the Town.

Conservation Restriction: means the conservation
restriction substantially in the form of Exhibit D that is to
be placed on the Development Property by the Developer
pursuant to the terms of this Agreement.
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Construction Lender: means a bank, insurance company,
savings and loan association, trust company or other
institutional lender, or a noninstitutional lender which is
approved in writing in advance by the Town, who holds a
Construction Mortgage.

Construction Mortgage: means a mortgage on the
Development property given by the Developer to secure the
payment of one or more loans which may be used only for the
financing or refinancing of the construction of the Project
in accordance with the terms of this Agreement, the Special
permit, the Order of Conditions and one or more construction
loan agreements consistent with the aforesaid documents.

Development Property: means the real property upon
which the Developer intends to construct the Project, as more
fully described in Exhibit A attached hereto and incorporated
herein by reference.

Eligible Purchaser: means a Senior Citizen who
satisfies the criteria set forth in the Guidelines in effect
at the time the Senior Citizen is ready and willing to
purchase a Unit. In addition, the Town and the Acton Housing
Authority shall also be deemed Eligible Purchasers.

First Option Agreement: means the option agreement
entered into betweenAROY C. Smith, as Trustee of the Trust
and the Town on October 9, 1987 concerning the Option A
Property, recorded with the Registry of Deeds at Book 18611,
Page 447, and incorporated herein by reference.

Guidelines: means the program documents attached hereto
as Exhibit E and incorporated herein by reference, as they
may be amended from time to time by the Town, which establish
the criteria by which an Eligible Pur~haser shall be
determined.

Immediate Family: means with respect to any Person, his
or her spouse, parents, parents-in-law, descendants, nephews,
nieces, brothers, sisters, brothers-in-law, sisters-in-law,
children-in-law and grandchildren-in-law. ~,?

Improvements: means those buildings, structures and
other improvements, including without limitation landscaping
and paving, which shall be constructed on the Development
Property in accordance with the Special Permit, the Plan, the
Order of Conditions and this Agreement.
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Maximum Resale Price: means, as to any Restricted unit,
the price, as of a given date, equal to seventy five percent
(75%) of the Appraised Value of such unit.

Mortgage Lender's Certificate: means that certificate
issued by a bank, savings and loan association, trust
company, or other institutional lender regarding a
prospective purchaser's eligibility for a mortgage loan under
FNMA or FHLMC standards in accordance with Paragraph C.2. of

Athe Guidelines, as they may be amended from-time to time.
North Phase: meanslthe Phase of the Project which

~ includes the construction of (i) the ~"Northern Phase" (~nits
\~ , ) and (ii) the landscaping and otherAfacilities

~c\' ~'appurtenant to such Units as contemplated in the Plan.
D<

\~ option A: means the option granted byAROY C. Smith, as
Trustee of the Trust to the Town with respect to the Option A
Property under the terms of the First Option Agreement. .

option B: means the subordinated option granted byAROY
C. Smith, as Trustee of the Trust to the Town with respect to
the Option B Property under the terms of the Subordinated
Option Agreement.

Option A Property: means that portion of the
Development Property, more fully described on Exhibit C
attached hereto and incorporated herein by reference
excluding, however, any and all Units in the project.

Option B Property: means that portion of the
Development property described on Exhibit F attached hereto
and incorporated herein by reference.

Order of Conditions: meansAthe Order of ~onditions,
DEQE File number 85-265, issued tO~Roy Smith, as Trustee of
the Trust, by the Acton Conservation Commission pursuant to
G.L. c.131, §40 on March 15, 1989, and incorporated herein by
reference, and recorded with the Registry of Deeds at Book
19722, Page 505 and with the Registry District as Document
No. 795846, which imposes certain terms and conditions on the
development of the Project.

Person: means any individual, or general partnership,
limited partnership, corporation, joint venture, trust,
business trust, cooperative or association, and the heirs,
executors, administrators, successors and assigns of such
Person where the context so admits.

phase: means a portion of the Project, as described in
the Plan .
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Plan: means a plan entitled "Audubon Hill, Acton,
Mass.", dated August 1st, 1988, for land owned by High street
PCRC Trust, drawn by Acton Survey & Engineering, Inc.,
Gauchat Architects, Inc., and Carrol R. Johnson & Associates,
Inc., consisting of 46 sheets and referenced as Exhibit 1 to
the Special Permit.

Project: means the planning, construction, landscaping
and all other related or similar development of the
Development Property in accordance with the plan, this
Agreement, the Special Permit and the Order of Conditions,
including, without limitation, the planning, construction and
landscaping of the Condominium,~the Improvements contemplated
in Section 2.2 hereof and the Senior Center.

Registry of Deeds: means the Middlesex South Registry
of Deeds.

Registry District: means the Middlesex South Registry
District of the Land Court.

Restricted Unit: means a unitAsubject to certain resale
price restriction~which restrictions are set forth in
Article III hereof and in the Master Deed of the Condominium,
and are incorporated herein by reference, for the benefit of
the Town, its successors and assigns .

Security: means a letter of credit or similar secure
financial commitment, the terms and conditions of which are
acceptable to the Town, issued by a financial institution
acceptable to the Town, provided by the Developer at the
Developer's sale expense for the benefit of the Town.

Senior Center: meansAthat portion of the Condominium~
common areas and facilities which shall be constructed by the
Developer as contemplated in the Plan, the Special Permit and
the Order of Conditions and leased to the Town under the
terms and conditions of a lease, attached as Exhibit H hereof
and incorporated herein by reference, for use by the Town as
a senior citizen's center.

Senior Citizen: means any natural Person fifty-five
years of age or older at the time of the sale, lease,
assignment, license, resale, sublease or other transfer or
conveyance of a Unit to such Person.

South phase: means that portion of the Project which
includes construction of (i) the improvements to the
Conservation Area, (ii) the Senior Center, (iii) the
"Southern Phase" (units 1-32 and 34,36,38,40,42,44,46 and 48)
and (iv) the landscaping, utilities, access roads and otherA
facilities ~purtenant to the Senior Center and the aforesaid
Units as con emplated in the Plan.
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Special Permit: meanslthe Planned Conservation
Residential Community special permit granted on March 4,
1989, by the Acton Planning BoardAto Roy C. Smith, as Trustee
of tne Trust subject to and with the benefit of certain
conditions, modifications, waivers and limitations, received
and filed by the Acton Town Clerk on March 6, 1989 and
recorded with the Registry of Deeds at Book 19722, Page 511
and the Registry District as Document No. 795847.

Subordinated Option Agreement: means the option
agreement entered into between~ROY C. Smith, as Trustee of
the Trust and the Town on October 9, 1987, concerning the
Option B property, recorded with the Regi:Stry of Deeds at
Book 18611, page 480 and with the Registry District as
Document No. 758067, incorporated herein by reference.

Subphase: means any portion of any Phase~ as described
in the plan. '\

Town: means the Town of Acton, acting through its Board
of Selectmen.

Town Counsel: means Norman P. Cohen, Esquire, Palmer &
Dodge, One Beacon Street, Boston, Massachusetts 02108, or
such successor counsel, duly admitted to the practice of law
in the Commonwealth of Massachusetts, as is designated by the
Town.

Town Designee: means any person or entity designated by
the Town in accordance with this Agreement to act for the
Town with respect to this Agreement or to administer any
provisions hereof, or any assignee or other transferee of the
Town's rights to enforce the provisions of this Agreement and
to hold the benefit of and enforce the restrictions and
conditions contained in this Agreement, provided that the
Town shall prepare and record a certificate with the Registry
of Deeds and the Registry District setting forth such facts
and shall deliver a copy of such certificate to the Developer
and/or any designee of the Developer. The Town hereby
designates the Town Mana er, or his or her assi nee as the
initial Town es gnee an ere y con rms a e Town
Designee shall have authority to give the notices, approvals
and certifications and to take such other actions as are
provided to be given, taken or performed by the Town Designee
under this Agreement, and the Developer and any Unit
purchaser or Lender may rely conclusively on any such notice,
approval, certification or action taken by the Town Designee.

unit: means aAcondominium unit so designated in the
Master Deed of the Condominium .

Unrestricted Unit: means a Unit not subject to the
restrictions contained in this Agreement with regard to
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resale price and purchase eligibility imposed on Restricted
Units.
1.2 General Provisions.

(a) this Agreement shall supercedeAthe Prior
Development AgreementArecorded with the Registry of Deeds at
Book 18611, page 447 and with the Registry District as
Document No. 7580~ Upon execution of this Agreement and
its recording with the Registry of Deeds and the Registry
District, the Town and Developer shall execute a document in
recordable form releasing the Prior Development Agreement ~
a Release Agreement between ROb c. Smith, as Trustee of the
Trust and the Town, dated Octo er 9, 1987 and recorded with
the Registr}tor-:beeds in Book 11684, Page 367 (the "Prior
Release Agreement"), 'which Prior Development Agreement and
Prior Release A reement shall thereu 0 be void and of no
further e ec. Promp y 0 oW1ng execution of the
aforesaid release, the Developer shall record, at its own
expense, said release with the Registry of Deeds and the
Registry District.

(b) Upon the Completion of Construction of the entire
Project in accordance with lil the terms and conditions of
this Agreement, the Special permit, the Plan, the Order of
Conditions and any subsequent agreements or permits between
the Town and the Developer concerning the Project, and l!!l
all applicable laws, ordinances, bylaws and codes, the Town
agrees to execute a release of this Agreement in recordable
form, exce t for those terms and conditions contained in
Sections .3 an .4 ereo concern1ng e sale and resale of
Units to the extent that such terms and conditions are not
incorporated fully into the Condominium Documents, i~~
~agg~gap!9 t9r~, whiCh the Developer may record at its~sole
expense with the Registry of Deeds and the Registry District.
Notwithstanding any provision of the foregoing to the
contrar~, upon the release of this Agreement, the following
indepen ant documents and agreements shall remain in full
force and effect according to their terms and the aforesaid
release shall not alter or affect an of the followin

ocumen s an agreemen s: e Conserva on Dee Restriction
(Exhibit D), the Lease of the Senior Center (Exhibit H), the
Easement to Averitt Land (Exhibit I),Athe Condominium
Documents (Exhibit J) and the Purchase and Sale Agreement
(Exhibit K).

ARTICLE II: DEVELOPMENT
2.1. The Development.

The Developer covenants, promises and agrees, for
itself, its successors and assigns, to develop the project as
follows;
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(a) to undertake and complete the development of the
Project in accordance with this Aqreement, the Plan and any
plans and specifications referred to in the Special Permit;

(b) to comply in all respects with the terms and
conditions of the Special Permit, the Order of Conditions and
all other agreements between the Town and the Developer; and

(C) Ato comply with all building, zoning and other
applicable laws, ordinances and regulations.

The project shall be completed to the satisfaction of
the Town on or before the date which is three (3) years from
the date of this Agreement, provided, however that such date
may be extended for up to one (1) year by the Town Planning
Board as provided in the Special Permit.
2.2. Conservation Land. :-Oevt lepMt~

(a) The Develope~~knOWledgeS and agreesAto sub;ect
the Q~ti8R ;;rp~?pertYAto the Conservation
Restriction ~n the form attached hereto as Exhibit
D, which Conservation Restriction shall be recorded
against theftDevelopment property prior to the
commencement of construction of any Improvements or
an portion of the Develo ment Pro ert. The ---
Deve oper a recor e Conservation Restriction
within fourteen (14) days after the date of this
Agreement.

( b)

•

(C) The Developer will construct, in accordance with
procedures required by the Town Engineering
Administrator, at the Developer's sole expense, (i)
a gravel road~ithin the area of the Access
Easement for the passage of vehicles from the area
shown as "Proposed 18 Ft. Drive" on the plan to the
Averitt Land, and (ii) a five car gravel parking
lot on the aforesaid Averitt Land at a location to
be designated by the Town (collectively, the
"Gravel Drives").
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• (d) The Developer will, at its sole expense design and
layout a system of trails (the "Trails") over the
existing Averitt~and and c~ear a burnt area of
that land, pursuant to standards, conditions and
procedures required by the Conservation
Administrator.

(e) The Developer shall present to the Town no later
than thirty (30) days from the date hereof, a
survey prepared by a registered land surveyor and
approved by the Conservation Administrator,
indicating the location of theftAccess Easement,
Gravel Drives, and theALrails. The Developer shall

-obtain the Conservation Administrator's approval of
the location of each of theAAccess Easement, the
Gravel Drives, and the Trails'A- - -

(f) The Developer shall obtainj\3ecurity running to the
Town for the full cost, as determined by the
Conservation Administrator, of the Improvements
contemp~ated ln this Section 2.2. --

•
(g) The Developer shall complete the Improvements

described in this Section 2.2Ato the satisfaction
of the Conservation Administra~orAon or before the
completion of the South PhaseAor December 31, 1990,
whichever occurs sooner provided, however, that if
completion of such Improvements is delayed due to
action or inaction attributable to the Town, such
date shall be extended by a period equal to the
delay attributable to the Town.

•

(h) within ten (10) days after (iL the Developer hasl\
given the Town Designee not~that the Developer
has recorded the Conservation Restriction and
supplied the Town Designee with a certified copy of
the Conservation Restriction containing all
appropriate recording information and (ii)ftthe
Security is issued, the Town shall execute, in a
form suitable for recording, a release of the First
Option Agreement and deliver such release to the
Developer. The Developer at its sole expense shall
promptly record such release with the Registry of
Deeds and the Registry District and provide the
Town with a certified copy of such release as
recorded.

(i) Upon the completion of the Improvements
contemplated under this Section 2.2., the Developer
shall give the Conservation Administrator written
notice of such completion and within ten (10) days
of such notice, the Conservation Administrator
shall inspect the Improvements and the Conservation
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ARTICLE III: RESTRICTION ON CONDOMINIUM DEVELOPMENT

•

•

(j )

Administrator shall determine whether these
Improvements comply with the terms and conditions
set out in Section 2.2 of this Agreement. If the
Conservation Administrator determines that the
Improvements are acceptable to the Town, the Town
shall executeAa release of the jLecurity provided
pursuant to Section 2.2(h), above and deliver such
release to the Developer.1\
If the Conservation Administrator disapproves of
any of thedmprovements~described in this Section
~, he or she shall so notify the Developer, in
writing, specifying the reasons therefor. In the
event of such disapproval, the Developer shall
promptly correct any defects noted by the
Conservation Administrator and the Conservation
Administrator shall then reinspectftsaid

jlmprovementsAPs provided in Section 2.2(i) above.
Should the Developer fail to correct any such
defect within ninety (90) days following the
receipt of notice, the Town may, at its option,
proceed to cause such defect to be corrected and
draw upon the Security provided pursuant to
Section 2.2(h)--above for payment therefor .

•

3.1. Establishment of Condominium.
(a) Concurrent with the execution of this Agreement,

e Deve oper s a e iver 0 the Town Designee,
with a copy to the Town Counsel, the Condominium
Documents which shall be attached hereto as Exhibit
J and incorporated herein by reference. The forms
of the Condominium Documents, including without
limitation, the declaration of trust of the
Condominium trust, the by-laws of the Condominium
trust and the master deed and Unit deeds shall be
subject to the approval of ~he Town. AThe
Condominium DocumentsAshall be consistent with the
provisions~ intent of this Agreement. The
Condominium shall be comprised of seventy (70)
residential units plus the Senior Center.

~he Condominium Documents shall provide that the
Developer shall not exercise its voting rights
under the Condominium Documents to amend any of the
~rovisions of the Condominium Documents tQ be
1nconsistent with this Agreement without the prior
written consent of the TOW~
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The approval by the Town of each amendment or
revision of the Condominium DocumentsAshall be

.conclusively established by an endorsement thereon
signed and acknowledged by the Town Designee or any
member of the Board of Selectmen of the Town
stating that such document has been approved by the
Town, except that only the first Unit deed and not
subsequent Unit deeds need contain such
endorsement.

(b) Following execution of this A reement, the
Developer a 1 s so e expense shall record the
declaration of the Condominium trust, the by-laws
of the Condominium and the Condominium master deed,
all as approved by the Town, and take all other
actions necessary to lawfully and validly submit
the Development Property to the provisions of
Chapter 183A of the Massachusetts General Laws, on
or before the date thirty (30) days after
Completion of Construction and in no event later
than July 31, 1992 or as extended pursuant to this
Agreement and the Special Permit. The Developer
shall promptly deliver to the Town copies of all of
the Condominium Documents as recorded, indicating
the place of recording of same in the Registry of
Deeds and the Registry District.

3.2. Improvements on the Development Property.
(a) Except as otherwise expressly provided in this

Agreement, no building, structure or other
improvement shall be constructed or maintained on
the Development Property, nor any alteration made

~the exterior of~ building located on the
Development Property except as contemplated or
permitted by the terms of the Special Permit, the
Plan, the Order of Conditions and this Agreement.

(b)

•
3.3. Sale of Condominium Units by Developer.

(a) Every Unit deed conveying an interest in a Unit
shall contain a statement that such Unit is subject
to the terms and conditions of~Article III hereof,
and shall contain a reference to the place of
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(b)
•

•

recording of this Agreement with the Registry ·of
Deeds and the Registry District.
Every sale, assignment, resale or other conveyance
of an interest in every unit whether by the
Developer or its successors, heirs or assigns, for
a period of forty (40) years from the date of this
Agreement, shall be tOltL a Senior Citizen, or
(ii) a Senior Citizen ana-his or her spouse, or
(111) a member of a Senior Citizen's Immediate
Faml y provided that the Unit so purchased shall be
the principal residence of such Senior Citizen, and
his or her spouse, if any. Each Senior Citizen or
Senior Citizen and spouse acquiring an interest in
a Unit shall utilize such Unit as their principal
residence. Each Unit deed shall contain a
statement incorporating the provisions of this

N3ection 3.3 (b).
(C) At least thirty-five percent (35%) of the Units

constructed on the Development PropertY,Ashall be
Restricted Units, sold by the Developer subject to
the resale restrictions described in this Agreement
and the Guidelines attached hereto. These
restrictions shall be incorporated into the
Condominium's master deed and shall inure to the
benefit of and be enforceable by the Town, its
successors and assigns.

(d) without limitation the Developer will at all times
use its best efforts to market and sell all Units.

(e) Every unit deed conveying a Restricted Unit or an
interest therein shall recite the resale
restrictions described in Section 3.4, and contain
a statement that such Unit is a Restricted Unit
subject to the provisions hereof and of the Special
Permit, and shall include a reference to the place
of recording of such documents with the Registry of
Deeds and the Registry District.

(f) The Developer agrees to convey five (5) Units to
the Acton Housing Authority (the "AHA"l at the
election of the AHA for the price of s xty five
thousand dollars ($65,000) for each Unit on the
terms and conditions set forth on the purchase and
sale agreement attached hereto as Exhibit ~
sub ect to approval b the Executive Office'of

ommunl y eve opmen. T e eve oper urther
agrees that three (3) of the Units referred to in
the previous sentence shall be constructed as part
of the South phase of the project and two (2) of
such Units shall be constructed as part of any
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subsequent phase of the Project. The units to be
so conveyed have been designated in five (5) Right
of First Refusal agreements as executed by the
Developer on , 1989 and attached hereto------as Exhibit G.~ Upon execution of this Aareement,
the terms and conditions of this Agreement and the
attached Exhibit K shall govern the sale of such
Units and the aforesaid five Right of First Refusal
Agreements shall thereupon be void and of no
further effect. Sixty (60) days prior to the
estimated Completion of Construction of each Unit
to be conveyed to the AHA, the Developer shall give
the Town Designee and the AHA notice of the
estimated date of the Completion of Construction of
such Unit. The date of conveyance of the deed to
each such Unit shall be thirty (30) days following
the Completion of Construction ofAsuch Unit. The
Developer and the Town agree that time shall be of
the essence of this agreement to convey the
aforesaid Units. The aforesaid Units shall be
Restricted Units for the purposes of this
Agreement.

(g) The Developer may only sell, conveyor otherwise
transfer a Unit for which the Developer has
received a Certificate of Occupancy .
Notwithstanding the foregoing sentence, the
Developer may execute a Purchase and Sale Agreement
for a Unit prior to receiving a Certificate of
Occupancy. Until such time as Completion of
Construction of the Senior Center has occurred, the
Town shall grant Certificates of Occupancy only for
Units constructed in the South Phase in conformity
with this Agreemen~. The Town shall grant no
further Certificates of Occupancy with respect to
units in the Proiect until the Completion of
Construction of twenty seven (27) Units in the
SouthJ:hase and the Senior Center hasloccurred.

3.4. Conditions for Resale.
(a) ~g~. For a period of forty (40) years from the

a e of this Agreement, no Unit or any interest
therein shall be sold, assigned, conveyed or
otherwise transferred, and no attempted sale,
assignment, conveyance or other transfer shall be
valid, unless the Person or Persons acquiring such
Unit or interest shall be III one or two Senior
Citizens, or (ii) a Senior Citizen and his or her
spouse, or (iii) a member of a Senior Citizen's
Imrnedi~e Family and such Senior Citizen or Senior
Citizen and his or her spouse shall agree to
utilize such Unit as their principal residence.
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(d)

•

•

(b) Price. For a period of forty (40) years from the
date of this Agreement no Restricted unit or any
interest therein shall be sold, conveyed, or
otherwise transferred, and no attempted sale,
conveyance or transfer thereof shall be valid,
unless the aggregate value of all consideration and
payments of every kind given or paid by the
purchaser to the owner of such Restricted Unit for
and in connection with the transfer of such
Restricted Unit, is equal to or less than the
Maximum Resale Price for such Unit determined as of
a date not later than the date of transfer or
conveyance of title to such Unit. In the event
that the price restrictions contained herein~
notAextendedAas provided in the Condominium
Documents or~ withdrawn prior to the expiration
of such forty (40) yea~period, the sum equal to
the~xcess of the amount received by the Seller of
the Unit"over the Unit's Maximum Resale Price shall ~ .
be paid to the Acton Communi t HouSin Cor or}. ,l'
or such successor entity as is esignated by the /\6
Town Board of Selectmen, to be held and invested in
a trust as directed by the Town Board of Selectmen
for the benefit of the Town's Senior Citizens.
Upon payment of such excess sum to said trust, the
Town Designee shall execute a certificate, in
recordable form, acknowledging receipt of such
monies. The interest on and corpus of said trust
shall be applied only as directed by the Town Board
of Selectmen.

(c) Income. For a period of forty (40) years from the
date of this Agreement, no Restricted Unit or any
interest therein shall be sold, conveyed or
otherwise transferred and no attempted sale,
conveyance or transfer thereof shall be valid,
unless the purchaser of such Restricted Unit is an
Eligible Purchaser.
Rental Prohibition. No Restricted unit shall be
leased, sublet or licensed except to a Senior
Citizen or Senior Citizen and spouse who would
qualify as an Eligible Purchaser pursuant to the
terms and conditions of this Agreement. The
aggregate of the annual compensation paid by any
tenant or tenants as rental for a Restricted Unit
shall not exceed the "net expense" incurred by-tthe
owner of such unithwith respect to owning such
unit. A"Net expense~ shall be defined as the sum
of~ 1Jie-owner's annual mortgage payments, including
principal and interest; condominium fees and
assessments; insurance maintained on the unit; a
return not to exceed ten percent (10%) annual
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(e)

( f)

~prior to the rental of any Restricted unit, the
owner of said Unit shall provide the Town Designee
with evidence, reasonabl satisfactor to
Desiqnee, su icient to substantiate the preceding
requirements of this Section 3.4(d).
Affidavit of Compliance with Restrictions. Prior
to the sale of any Restricted Unit by the
Developer, its successors or assigns, or any
subsequent owner of such Restricted Unit (a
"Seller"), the Seller shall deliver to the Town
Designee, as further provided below, an affidavit
executed under oath and acknowledged by both the
Seller and the Person or Persons contemplating the
purchase of the Unit (the "prospective Purchaser"),
identifying the Unit in question, the Seller and
the Prospective Purchaser thereof and the names and
ages of all persons in the Prospective Purchaser's
household, and stating and affirming:

(i) That the Prospective Purchaser is an
Eligible Purchaser, including a copy of a
Mortgage Lender's Certification thereof; and
(ii) The agreed purchase price, including the
aggregate value of all payments, all mortgages
or other liabilities assumed and all other
consideration of every kind, previously given
or paid or subsequently to be given or paid by
such Prospective Purchaser to the Seller for
or in connection with the transfer of the Unit
or any interest therein. In the case of a
proposed sale by a Seller other than the
Developer, such affidavit shall also contain
the price paid for such Unit by such Seller
and calculation of the Maximum Resale Price of
such Unit as of a date not later than the date
set for closing of the proposed sale.

Certificate from Town: At least twenty (20) days
prior to the closing of any sale, conveyance or
transfer of any Restricted Unit, the Seller shall
deliver the Approval Documents to the Town
Designee. The Approval Documents shall be
delivered to the Town Designee at its mailing
address set forth on the first page of this Deed or
such other address for the Town as shall appear of
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record, marked to the attention of the Town
Designee then appearing of record. In each case
the Approval Documents so delivered shall be
accompanied by a notice stating that a response to
the matters referred to therein is required, and
specifying the addresses for notice purposes of the
Prospective Purchaser of the unit and the Seller.
If the Approval Documents delivered to the Town
Designee are acceptable and indicate to the
satisfaction of the Town Designee that the annual
household income of the Prospective Purchaser, and
the sale or re-sale price of the Unit, comply with
the restrictions set forth herein, and that the
proposed sale is otherwise in compliance with such
restrictions, then, within ten (10) business days
of receipt by the Town Designee from the Seller of
the Approval Documents, the Town Designee shall
prepare and deliver to the Seller, at the current
address for notice purposes of such party contained
in the records of the Town Designee, or at the Unit
in question, the documents described below, as may
be appropriate:
(i) a certificate in recordable form signed and

acknowledged by the Town Designee referring to
the Unit in question, the Seller thereof, the
Prospective Purchaser thereof, and the
purchase price therefor, and stating:

(a) that the proposed sale or transfer
of the Unit to the Prospective
Purchaser is in compliance with the
restrictions contained in this Deed;
or

(b) that the Town Designee on behalf of
the Town waives the right to enforce
the restrictions set forth herein or
any of them in connection with the
proposed sale or transfer; or

(ii) written notice stating that the Approval
Documents delivered to the Town Designee are
not satisfactory to the Town or do not
indicate that the annual household income of
the prospective Purchaser, and the sale or
re-sale price, as the case may be, comply with
the restrictions contained herein, and
specifying each particular instance in which
the Approval Documents are not satisfactory.
In such event the Unit may not be sold to such
prospective purchaser unless and until the



•

•

•
(g)

Town Designee subsequently approves revised
Approval Documents.
All certificates of the type described in (i)

above issued by the Town Designee shall bear the
date of execution thereof. Any good faith
purchaser of any Restricted Unit and any lender or
other party taking a security interest in such Unit
may rely upon a certificate of the type referred to
in subsection (i) above referring to such Unit and
such certificate so executed by the Town Designee
shall--be treated as conclusive evidence of the
matters stated therein and may be recorded in
connection with conveyance of the Unit, provided
that, in the case of a certificate issued pursuant
to Section 3.4(f)(i)(a) above, the consideration
recited in the deed or other instrument conveying
such Unit is not greater than the consideration
stated in the certificate, and provided further,
that conveyance of such Unit in accordance with the
restrictions takes place within one hundred and
twenty (120) days from the date of the certificate
of the Town Designee as provided above. If the
conveyance of such Unit pursuant to such Approval
Documents and certificate does not occur within one
hundred and twenty (120) days of the date of
execution by the Town Designee of such certificate,
the Seller and Prospective Purchaser may execute
and deliver to the Town Designee additional
affidavits in the form provided above, or other
revised Approval Documents, all in accordance
herewith, and the provisions of this section with
respect to issuance of a certificate or notice by
the Town Designee and conveyance in accordance
therewith shall be applicable to any such
additional affidavits and other Approval Documents.

within ten (10) days of the closing of the
saleAof any Restricted Unit, the purchaser of such
Unit shall deliver to the Town Designee a true copy
of the Unit deed of such unit as recorded, together
with information as to the place of recording
thereof in the public records. Failure of the
purchaser to comply with the preceding sentence
shall not affect the validity of such Unit deed.
Covenants to Run With the Land. It is intended and
agreed that the agreements, covenants and
restrictions set forth above shall run with the
Development Property and shall be binding upon the
Developer, its successors and assigns, for the
benefit of and enforceable by the Town for a period
of forty (40) years. Without limiting any other
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3.5

rights or remedies of the Town, its successors or
assigns, any sale or other transfer or conveyance
of any Restricted Unit in violation of the
provisions of this Agreement in the absence of a
certificate from the Town approving such sale,
transfer or conveyance as provided hereinabove,
shall, to the maximum extent permitted by law, be
voidable by the Town, its successors or assigns by
suit in equity to enforce such restrictions.

Use.
(a) Excepting only the Senior Center, the use of each

Unit shall be restricted to residential housing
only. Furthermore, no Unit shall be the principal
residence of more than two (2) Persons who are both
Senior Citizens or are a Senior Citizen and spouse,
except that a parent or the parents of a Unit owner
may reside in such Unit in addition to the
aforesaid two (2) Persons, and provided, further,
that upon receipt of written permission from the
Condominium Association, a member of the unit
owner's Immediate Family (other than spouse) may
reside in such Unit upon a showing of good cause.
Overnight guests may be allowed as provided in the
Condominium Documents.

(b) No Unit shall be rented, licensed, or sublet except
to Senior Citizens or a Senior Citizen and spouse
and, furthermore, a Restricted Unit shall be
ren1fed, licenseo-or sublet only as provided in
Section 3.4.(d), above.
ARTICLE IV. SECURITY FOR PERFORMANCE OF

DEVELOPER'S OBLIGATIONS

•

4.1. As security for the performance of Developer's
obligations hereunder, under this Agreement, the Special
Permit, the Order of Conditions, and any other covenant and
agreement with the Town, the Developer has done or shall do
the following: .

(a) postAsecuritv with the Planning Board. The purpose
of such~ecurity is to ensure that the Developer
will construct all Improvements~pursuant to Section
2.2 in accordance with the terms and conditions of

lJl:[sAgreement, the Special Permit and the Order of
Conditions. The Planning Board shall determine the
amount of the Security, the termination date of the
Securi ty, and Shall administer the ..§.ecurity.

(b) Pursuant to the First Option Agreement, the
Developer has granted the Town Option A which, for
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(C)

a period of forty years, grants the Town the
exclusive option to purchase the option A Property
and the improvements thereon, if any, and any
rights appurtenant thereto for a purchase price to
be determined in accordance with the terms and
procedures set forth in Section 8.3 hereof.
Pursuant to the Subordinated Option Agreement, the
Developer has granted the Town the exclusive option
for a period of forty years to purchase all or any
portion of the Option B Property and the
improvements thereon, if any, and any rights
appurtenant thereto, for a purchase price to be
determined in accordance with the terms and
procedures set forth in Section 8.3 of this
Agreement.

•

(d) The First Option Agreement and the Subordinated
Option Agreement shall be merged into and made a
part of this Agreement and the Town and Developer
agree lo execute and record with the Registry of
Deeds and the Registry District, at the Developer's
sole expense, an instrument releasing such Option
Agreements concurrent with the execution and
recording of this Agreement, provided that neither
the First Option nor the Subordinated Option shall
be released, in whole or in part, excep~
accordance with the provisions of this Agreement.

4.2. Encumbrances/Subordination. Developer agrees that
prior to the Completion of Construction of the entire
Project, Developer will not voluntarily convey, transfer, or
otherwise dispose of the Development property; and Developer
agrees that it will not mortgage, pledge or refinance the
Development property in such a manner as would prevent, or
interfere with performance under this Agreement by Developer.
Notwithstanding the foregoing, the Town hereby acknowledges
that Option B shall be subject and subordinate to a certain
Mortgage Agreement dated October 9, 1987, between Developer
and Shawmut Bank, N.A. recorded with the~egistry of Deeds at
Book 18611, Page 473 and the Registry District as Document
No. 758066, and to the interest of any other Construction
Mortgage.

ARTICLE v. SENIOR CENTER

•
5.1 Construction of Senior Center. The Developer shall
construct or cause to be constructed asja common area and
facility in the Condominium a Senior Center on the
Development Property as contemplated in and in conformity
with the Plan, the Special Permit, this Agreement and the
Order of Conditions. The Senior Center shall be constructed
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•

•

as part of and concurrently with the South phase and in no
event shall Completion of Construction of the Senior Center
be later than one hundred eighty (180) days after the first
building permit is issued for the North Phase.
5.2 Transfer to Town. Upon the Completion of Construction
of the Senior Center, the Developer shall execute, deliver to
the Town and record with the Registry of Deeds and/or the
Registry District, as appropriate, at the Developer's sole
expense, a lease between the Town and the Condominium
Association for the Senior Center upon the terms and
conditions contained in the Lease attached as Exhibit H,
incorporated herein by reference (the "Lease"). Such Lease
and the Condominium Documents shall provide that in no event
shall the Town be required to pay any form of condominium or
common fees, special assessments or the like.
5.3 Maintenance of Senior Center. The Developer, or,
following its creation, the Condominium Association, shall be
responsible for the maintenance and repair of the exterior of
the Senior Center includin, without limitation, the roof
and load bearing wa sl an e groun s surroun ing it at its
sole expense. The Condominium Documents shall provide for a
sufficient budget and reserves for such maintenance. The
Town shall be responsible for maintaining the interior of the
Senior Center at its own expense. The Town shall establish
reasonable standards for all such maintenance. In the event
that the Town alters or expands the Senior Center, for
example, by expanding the kitchen or the Senior Center's
sewage demands, such action shall be contingent upon Town
approval and authorization of each such action and shall be
at no cost to the Condominium Association.
5.4 Insurance.

(a) Until the Completion of Construction of the Senior
Center and execution of the Lease, the Developer or the
Condominium Association shallJkeep the Senior Center insured
in accordance with Article VII of this Agreement.

(b) Upon Completion of Construction and execution of
the Lease, the Town shall~keep the Senior Center insured as
provided in the Lease.

ARTICLE VI. TRANSFER AND MORTGAGE OF DEVELOPER'S INTEREST
6.1. No Transfer. The Developer agrees that it will not,
prior to conveyance of all Units in the Condominium to
unaffiliated third parties, including the conveyance of the
Senior Center to the Town or its nominee, make or suffer to
be made any assignment or any other transfer of any of its
interest in the Property or any portion thereof or in this
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Agreement, other than sales of units in accordance with the
provision of this Agreement, except with the prior written
approval of the Town. In order to receive such approval by
the Town, a transferee or transferees shall have expressly
assumed, for themselves and their successors and assigns, by
written instrument satisfactory to the Town, all obligations
of the Developer provided in this Agreement, and all legal
documents employed in affecting a transfer pursuant to this
Section 6.1 shall have been submitted to and approved by the
Town; provided, however, that Developer may grant one or more
Construction Mortgages on the Property to secure the payment
of any loan or loans obtained by the Developer from a
Construction Lender and provided further, that Developer may
grant a second mortgage to the Bank of New England which is
subordinate to this Agreemen~the First Option and the
Subordinated Option. The Developer shall deliver a copy of
any Construction Mortgage, construction loan agreement and
the aforesaid second mortgage to the Bank of New England to
the Town Designee upon the execution of each such document.

The fact that any transferee of, or any other successor
in interest whatsoever to, the Property or any part thereof,
shall, for whatever reason, not have expressly assumed all of
the obligations of the Developer hereunder and all conditions
and restrictions contained herein, shall not (unless and only
to the extent otherwise specifically provided in this
Agreement or agreed to in writing by the Town) relieve or
except such transferee or successor of or from such
obligations, conditions or restrictions, or deprive or limit
the Town of or with respect to any rights, conditions or
restrictions with respect to the Development Property or the
construction of the Improvements thereon; it being the intent
of this section, together with other provisions of this
Agreement, that (to the fullest extent permitted by law and
equity and excepting only in the manner and to the extent
specifically provided otherwise in this Agreement) no
transfer of, or change with respect to, ownership of the
Development Property shall operate, legally or practically,
to deprive or limit the Town of or with respect to any such
rights, conditions or restrictions provided in or resulting
from this Agreement with respect to the Development Property
and the construction of the Improvements thereon that the
Town would have, had there b1genno such transfer or change.
Therefore, in the absence of a specific written agreement by
the Town to the contrary, no such transfer or approval
thereof by the Town shall be deemed to relieve the Developer
or any other party bound in any way by this Agreement or
otherwise with respect to the construction of the
Improvements, from any of its obligations with respect

thereto .
6.2. Construction Mortgage; Rights and Obligations of
Construction Lender:
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(a) No Construction Lender shall be deemed to have
assumed or to be bound to perform the obligations
of the Developer hereunder by reason of having
acquired an interest in the Development Property
for security purposes except as provided herein. A
Construction Lender shall have the right to perform
any action in order to cure or make good any
default in the performance of the Developer's
obligations under this Agreement, and the Town
shall accept such performance by the Construction
Lender to the same extent as if the same were
performed by the Developer. If the Construction
Lender shall acquire or succeed to the Developer's
interests in the Development property by reason of
foreclosure or similar remedial action or upon
conveyance of the Development Property in lieu of
foreclosure, the Construction Lender shall assume
only the obligations of the Developer accruing
hereunder during the period in which the
Construction Lender holds possession of the
property or owns the Developer's interest therein.
The Town agrees that the Construction Lender may
sell, assign or otherwise dispose of the
Developer's interest to which it has so succeeded
or which it has so acquired, provided that the
transferee shall agree With the Town, in written
form acceptable to the Town, to take such interest
subject to all covenants, agreements and
obligations of the Developer hereunder. Upon any
such sale, assignment or disposition, such
Construction Lender shall be released from all
obligations and liabilities of the Developer
whatsoever arising under this Agreement after the
effective date of such sale.

(b) If a Construction Lender shall by written notice to
the Town notify the Town of the execution, delivery
and recording of a Construction Mortgage, and of
the name and address of the Construction Lender for
notice purposes, and of the recording reference of
its Construction Mortgage, and with such notice
shall furnish to the Town a true copy of its
Construction Mortgage, the Town agrees that from
the date of such notice until such Construction
Mortgage shall be discharged or released of record,
the following provisions shall apply:

•
(i ) There shall be no cancellation, surrender,

termination or modification of this Agreement
by joint action of the Town and the
Developer, without in each case first
securing the prior written consent of each
such Construction Lender;
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(ii) The Town shall, upon giving to the Developer
any notice of default under this Agreement,
simultaneously give a copy of such notice to
each such Construction Lender, and no notice
of default given to the Developer shall be
effective until a copy thereof has been given
to each such Construction Lender. whenever
pursuant to this Agreement notice is to be
given to a Construction Lender, a notice
addressed to such Construction Lender at its
address specified in accordance with the
foregoing provisions of this section and
otherwise complying with the terms of the
notice provisions of this Agreement shall
conclusively be treated as having been
"given" within the meaning of the respective
provisions hereof calling for notice to a
Construction Lender;

(iii) EachAconstruction Lender shall have the same
period after such notice of default has been
given to~such Construction Lender, for
remedying any ·default of the Developer in
performance of any of its obligations
hereunder or causing the same to be remedied,
as is given the Developer after the giving of
such notice to the Developer, plus an
additional period of thirty (30) days, and if
such default cannot with due diligence be
cured within such additional thirty (30) day
period, an additional time thereafter,
provided that such cure is initiated during
such additional thirty (30) day period and
thereafter the curing of the same is
continuously prosecuted with diligence, and
the Town shall accept such performance by
such Construction Lender as if performed by
the Developer.

(iv) In the case of any such default by the
Developer which is not susceptible of being
cured by such Construction Lender, the Town
agrees that it will take no action to obtain
specific performance of this Agreement or to
effect a termination of this Agreement by
reason of such default without first giving
to each such Construction Lender a reasonable
period of time after notice under Subsection
6.2(b)(iii) either to obtain possession of
the Development Property (including
possession by receiver) and to cure such
default, in the case of a default which can
be cured when such Construction Lender has
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(V)

obtained possession, or to institute
foreclosure proceedings and to complete such
proceedings or otherwise to acquire the
Developer's interest, in the case of a
default which cannot be cured by such
Construction Lender without first obtaining
the interest of Developer in the Development
Property; provided, however (1) that such
Construction Lender shall not be required to
continue such possession or to continue such
foreclosure or other proceedings if said
default shall be cured, (2) that the period
for obtaining possession or acquiring the
interest of the Developer by foreclosure or
otherwise, as the case may be, shall be
extended for any period not to exceed six
months during which such action is enjoined
or stayed by a court of competent
jurisdiction, (3) that such Construction
Lender shall continue good faith efforts to
perform all of the Developer's other
obligations under this Agreement which are
susceptible of being performed by such
Construction Lender during the period of such
forbearance, and (4) that nothing herein
shall require any such Construction Lender to
begin or continue such possession or
foreclosure or other proceedings or preclude
the Town from exercising (subject to the
provisions of this Article VI) any rights or
remedies under this Agreement with respect to
any other defaults by Developer during the
period of such forebearance;
In the event of the termination of this
Agreement for any reason, or in the case of
the rejection or disaffirmance of this
Agreement pursuant to bankruptcy law or other
law affecting creditors' rights, the Town
agrees to enter into a new agreement with the
Construction Lender effective as at the date
of such termination, rejection or
disaffirmance, upon all the covenants and
agreements, terms, provisions and limitations
contained in this Agreement (including,
without limitation, this section), provided
that such Construction Lender shall, in
writing, request the Town to enter into such
new agreement within sixty (60) days after
the effective date of such termination,
rejection or disaffirmance. The provisions
of this clause shall survive the termination,
rejection or disaffirmance of this Agreement
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and shall continue in full force and effect
thereafter to the same extent as if this
clause were a separate and independent
agreement, and during the period ending 60
days after the effective date of the
termination, rejection or disaffirmance of
this Agreement, any such Construction Lender
may quietly enjoy the property without
hindrance by the Town or any person or party
claiming by, through or under the Town.

(vi) Within thirty (30) days after receiving a
written request so to do from any such
Construction Lender, the Town shall deliver
to such Construction Lender a statement,
certified by an authorized official, stating
either (1) that this Agreement is in full
force and effect and no default hereunder has
occurred and is then continuing, or (2) that
this Agreement is then in default, specifying
the nature and status of such default. If
such statement is not delivered by the Town
to the Construction Lender so requesting it
within thirty (30) days after such request,
such Lender may conclusively assume that this
Agreement is in full force and effect and
that no default hereunder has occurred and is
then continuing.

ARTICLE VII. INSURANCE
7.1. Insurance Coverage:

(a) The Developer or the Condominium Association shall,
until the Completion of Construction of the entire
Project and establishment of the Condominium, keep
the Development Property, any buildings and
improvements now or hereafter situated on the
Development Property, and all of the insurable
property and equipment in respect of the
Development Property insured by fire and extended
coverage insurance and builder's risk insurance to
the same extent and amount which is normally
required by institutional mortgagees for similar
property and equipment. Such insurance shall be in
amounts sufficient to comply with the co-insurance
clause applicable to the location and character of
the property or equipment, and, in any event, in
amounts not less than the full insurable
replacement value of the Development Property
(other than land and foundations) and equipment .
All such insurance shall be by standard policies,
obtained from financially sound and responsible
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insurance companies authorized to do business in
Massachusetts, and loss thereunder shall be payable
to the Developer~the Construction Lender, and to
the Town as their interests may appear.
The Developer shall also maintain in full force
from the date upon which the Developer first enters
the Development Property for any reason, and
thereafter until the Completion of Construction of
the entire Project a policy of comprehensive public
liability insurance, including the so-called
broadening endorsement (i.e., broad form) written
on an occurrence basis, insuring against all claims
for injury to or death of persons or damage to
property on or about the Development Property or
arising out of the use of the Development Property
and under which the Town, and such other persons as
may be set forth in a notice given from time to
time by the Town, any Construction Lender and the
Developer are named as insureds, as their
respective interests appear, each with the same
effect as if separately insured. The minimum
limits of liability of such insurance shall be:
Bodily injury - $1,000,000 per occurrence and in
the aggregate over the term of the policy, and
property Damage - $500,000 per occurrence. The
Construction Lender shall have the right from time
to time to increase such minimum limits upon notice
to the Developer, provided that any such increase
shall provide for coverage in amounts similar to
like coverage being carried on like property in the
greater Boston area.
Furthermore, the Developer shall obtain appropriate
Worker's Compensation insurance.

(b) Each insurance policy shall be written to become
effective at the time the Developer becomes subject
to the risk or hazard covered thereby, and shall be
continued in full force and.effect for such period
as the Developer is subject to such risk or hazard.

(C) Certificates of such policies and renewals thereof
shall be filed with the Town on or about the
effective date thereof.

7.2. Town May Procure Insurance if Developer Fails To Do So:
In the event the Developer at any time refuses, neglects

or fails to secure and maintain in full force and effect any
or all of the insurance required pursuant to this Agreement,
the Town at its option may, without limiting any other rights
or remedies available toJthe Town, procure or renew such
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insurance, and all amounts of money paid therefor by the Town
shall be payable by the Developer to the Town with interest
thereon at the rate of ten percent (10%) per annum from the
date the same were paid by the Town to the date of payment
thereof by the Developer. Ten (10) days prior to procuring
or renewing any such insurance, the Town shall notify the
Developer or the Condominium Association, whichever is the
named insured, of its intention to procure or renew such
insurance. In the event that the Developer or Conqominium
Association, as appropriate, has not provided the Town with
evidence satisfactory to the Town Designee of such insurance
within five (5) days of such notice, the Town may proceed to
procure such insurance. The Town shall notify the Developer
in writing of the date, purposes, and amounts of any such
payments made by ~the Town. In the event the Town has not
received payment from the Developer for the cost of any such
insurance procured or renewed by the Town, plus interest
accrued within twenty (20) days from the giving notice of
notice by the Town to the Developer, the Town shall have a
continuing lien against the Development Property for such
amounts and shall be entitled to record such lien against the
Development Property.
7.3. Developer's Obligations With Respect To Restoration And
Reconstruction:

(a) Whenever any Improvement, or any part thereof,
constructed on the Development property shall be
damaged or destroyed prior to Completion of
Construction of the entire project and
establishment of the Condominium for the entire
Project,~lease of the Senior Center to the Town,
and thereafter until all Units have been sold by
the Developer to Persons who are notAAffiliated .
Parties of the Developer, the Developer shall (to
the extent permitted under the Condominium
Documents, if the Condominium shall have been
established at such time, and with the consent of
the Construction Lender) proceed promptly to
establish and collect all valid claims which may
have ~risen against insurers or others based upon
any such damage or destruction. All proceeds of
any such claim and any other monies provided for
the reconstruction, restoration or repair of any
such Improvement, shall be deposited in a separate
account of the Developer or of any Construction
Lender.

(b) The insurance money and any other proceeds so
collected, to the extent such proceeds are
available to the Developer, shall be used and
expended for the purpose of fully repairing or
reconstructing the Improvements which have been
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destroyed or damaged to a condition at least
comparable to that existing at the time of such
damage or destruction in accordance with the
approved plans and specifications referred to in
the Special Permit to the extent that such
insurance money and other proceeds may permit. Any
excess proceeds after such repair or reconstruction
has been fully completed shall be retained by the
Developer, subject to the rights of any
Construction Lender, and subject to the Condominium
Documents if the Condominium shall have been
established at such time~

(c) Subject to the provisions of the Condominium
Documents if the Condominium shall have been
established at such time, the Developer, with the
written approval of the Town and any Construction
Lender, may determine that all or any part of any
such damage to or destruction of such Improvements
shall not be reconstructed, restored, or repaired,
and, in such event, the proceeds of any claims
against insurers or others arising out of such
damage or destruction, to the extent not used for
such reconstruction, restoration, or repair shall
be paid to the Developer, subject to the
requirements of Article V with respect to insurance
proceeds arising out of damage to or destruction of
the Senior Center, and subject to the rights of any
Construction Lender. In such event, the covenants
and restrictions contained in the Deed shall
terminate as to those Improvements or portions
thereof which have been damaged or destroyed and
not reconstructed or restored.

(d) Developer shall commence to reconstruct or repair
any Improvements and equipment on the property, or
any portion thereof, which have been so destroyed
or damaged within a period not to exceed three (3)
months after the insurance or other proceeds with
respect to such destroyed or damaged property have
been received by the Developer or any Construction
Lender (or, if the conditions then prevailing
require a <longer period, such longer period as the
Town may reasonably approve in writing), and shall
well and diligently and with dispatch prosecute
such reconstruction or repair to completion, such
reconstruction or repair in any event to be
completed within eighteen (18) months after the
start thereof .
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ARTICLE VIII. RIGHTS, REMEDIES AND PROCEDURES
IN THE EVENT OF A BREACH BY DEVELOPER

8.1. Failure by Developer to Complete Construction,
Establish the Condominium or Dischar e Encumbrances;
Unau horize Transfers 0 Interest:

(a) If the Developer shall fail to perform its
obligations under this Agreement with respect to
commencement and completion of construction of
Improvements in accordance berewith and with the
Special permit, the Plan and the Order of
Conditions; or

(b) If the Developer shall fail to establish the
Condominium as provided in Section 3.1 or shall
employ for such purpose any procedure or document
not in accordance with this Agreement or approved
in writing by the Town; or

(C) If the Developer shall place or suffer to be placed
on the Development Property any encumbrance or lien
notAexpressly permitte~ by this Agreement or
authorized in writing y the Town which is not
discharged within fifteen (15) days after the
Developer receives notice of such encumbrance or
lien, unless such encumbrance or lien cannot be
discharged within such fifteen-day period, in which
case the Developer shall commence to discharge such
encumbrance or lien promptly within such fifteen
(15) day period and thereafter continuously and
diligently complete the discharge of the same; or

(d) If there is any transfer of the Development
Property or any part thereof or interest therein in
violation of this Agreement, or if the Developer
shall fail to perform any other obligation under
this Agreement;

A Then the Town or Town Designee shall provide
Developer with written notice of such
noncompliance, which notice may be recorded.

Subject to the provisionsAset out below, and in the
event that Developer fails to cure such noncompliance within
sixty (60) days after receipt of notice of noncom liance
unless such noncomp ance canno e cure W1 n suc s xty
day period, in which case the Developer shall commence to
cure such noncompliance within such sixty (60) day period and
thereafter continuously and diligently complete the cure of
the same, the Town has the right to exercise either Option A
or Option B, or both options, as provided in this Agreement.
Notwithstanding the foregoing, no failure of the Town to
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exercise Option A or Option B or both following a notice of
noncompliance as set forth above, shall be construed as a
waiver of any rights of the Town to exercise Option A or
Option B or both under this Agreement;

AThe Town shall have the right to exercise Option A or
Option B or both by a written notice given by the Town to
Developer on or before the earlier to occur of October 9,
2027 or the date of recording of an instrument signed by the
Town terminating either such Option. Such written notice
shall specify which option the Town is exercising.
The Developer shall deliver the deed to the property
specified in the written notice to the Town on or before the
sixtieth (60th) business day following the determination of
the purchase price as set forth in Section 8.3 below,
hereinafter referred to as the Closing Date.

1\ After the Town has received written notice from the
Developer of the existence of an institutional lender holding
a first or second mortgage of record on all or any portion of
the Development Property in accordance with the rovisions of
Article VI hereof, the Town s a sen copies of all notices
of noncompliance under this Article VIII to such
institutional firs\ mortgagee.of record, and each such
institutional mortgagee shall have the right concurrently
with Developer to cure any noncompliance. The curing of such
noncompliance by any such institutionalAmortgagee of record
shall be treated as performance by the Developer, but nothing
herein shall be deemed to impose an obligation on any such
institutionalAmortgagee of record to cure any noncompliance
under this Article VIII.
8.2. zonint. In the event that the exercise of Option A and
the acqulsl Ion of the Option A Property by the Town would
create a nonconformity as to zoning for the Developer's
approved development of the Development Property as set forth
in this Agreement, the Town shall have no right to exercise
Option A to purchase the Option A Property unless, within one
hundred and eighty (180) days of its notice to the Developer
of noncompliance with this Development Agreement or other
permits, approvals or agreements as set forth in'Subsection
8.1(a) above, the Town~zoning Board of Appeals shall have
granted a variance or such other zoning relief as may be
necessary to cure the nonconformity created by the exercise
of Option A and shall have followed the necessary procedures
to grant and implement such variances or other zoning relief
(which may, in some instances require taking a vote at a Town
meeting) .
8.3. Purchase and Sale Agreement. As soon as possible after
the exercise of either Option, the Developer and the Town
shall enter into a purchase and sale agreement substantially
in the form of the attached Exhibit ~ which agreement shall
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govern the consummation of thei~onveyance of the appropriate
option Property and shall incorporate the terms and
conditions of this Agreement, including without limitation
the closing Date and Purchase Price. The Town and Developer
agree that time shall be of the essence of this Agreement.
The purchase price of the option A Property, or the Option B
Property, as the case may be, shall be the fair market value
of such property as of the date of the exercise of the option
pertaining to such property. In the event that the Town and
the Developer cannot agree in writing on such purchase price
within ten days of the exercise of either Option then the
purchase price of either the Option A Property or the Option
B Property, as the case may be, shall be determined by
appraisal of the fair market value of such property as of the
date of the exercise of the option as follows. within twenty
days of the Town's exercise of either Option A or Option B,
or both, the Town and the Developer shall each designate an
impartial real estate appraiser, duly licensed and qualified
in the Commonwealth of Massachusetts, to determine the fair
market value of the Option A property or the Option B
Property. The expense of each appraiser shall be the
responsibility of the party designating the appraiser. The
unanimous written decision of the two appraisers so chosen
shall be conclusive and binding upon the Developer and the
Town. If the two appraisers shall fail to reach a unanimous
written determination as to the purchase price within thirty
days, the two appraisers shall designate a third impartial
real estate appraiser, duly licensed and qualified in the
Commonwealth of Massachusetts. The expense of the third
appraiser so selected shall be divided equally between the
Town and the Developer. The written decision of a majority
of the three appraisers so selected shall be rendered within
thirty days and shall be conclusive and binding on the Town
and the Developer as to the purchase price.
8.4. Termination of Option A. Option A may be terminated in
advance of its scheduled expiration date solely pursuant to
Section 2.2 hereof and in no other manner.
8.5. Termination of Option B. Option B shall be terminated
as follows. Upon the issuance of the first bulding permit
for the South Phase, the Town shall execute a release, in
recordable form,~with respect to all of the proierty covered

~ the Subordinated option. except for that por ion of the
Development Property on which the North Phase will be
constructed. The first building permit for the South Phase
shall be issued only after the Developer has constructed the
access roads and utilities in accordance with the Plan, the
Special Permit and the Order of Conditions and to the
satisfaction of the Town Designee. Following the Completion
of Construction of twenty seven (27) Units and the Senior
Cen1:er in the South Phase, the Town shall execute a release,
in recordable form, of the balance of the Option B property,
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applicable to the North Phase. Following termination of the
Town's rights under this Agreement with respect to all Phases
of the Project, the Town shall, at the request of DevefOPer,
execute an instrument in recordable form, acknowledging
termination of all of its rights under Option B, and Option B
shall be of no further force and effect between the parties.

ARTICLE IX. MISCELLANEOUS PROVISIONS
9.1. Waiver. Except as otherwise expressly provided herein,
failure on the part of either party of this Agreement to
complain of any action or non-action on the part of the
other, no matter how long the same may continue, shall never
be deemed to be a waiver by such party of any of its rights
hereunder. Further, it is convenanted and agreed that no
waiver at any time of any of the provisions hereof by either
party shall be construed as a waiver of any of the other
provisions hereof, and that a waiver at any time of any of
the provisions hereof shall not be construed as a waiver at
any subsequent time of the same provisions. The consent or
approval to or of any action by either party requiring such
consent or approval shall not be deemed to waive or render
unnecessary such consent or approval to or of any subsequent
action by such party.
9.2. Invalidity of Particular Provisions. If any term,
covenant, condition or provision of this Agreement, or the
application thereof to any person or circumstance, shall, at
any time or to any extent, be invalid or unenforceable, the
remainder of this Agreement, or the application of such term,
covenant, condition or provision to persons or circumstances
other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term
and provision of this Agreement shall be valid and shall be
enforced to the fullest extent permitted by law.
9.3. Provisions Binding. This Agreement may be cancelled,
modified or amended only by a written instrument executed by
both parties hereto.
9.4. Governing Law. This Agreement and the performance
hereof shall be governed exclusively by the laws of
Massachusetts, as the same may from time to time exist.
9.5. Recording. The parties hereto agree that a fully
executed original of this Agreement shall be recorded with
the Registry of Deeds and the Registry District. The entire
cost of recording this Agreement shall be borne by the
Developer.
9.6. Notices. Except as otherwise expressly provided
herein, whenever notices, demands, requests or other
communications shall or may be given under this Agreement
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either to the Town or to the Developer, the same shall be
deemed adequately given if in writing and hand delivered or
sent by registered or certified mail, postage prepaid, return
receipt requested: If intended for the Town, addressed to it
at the mailing address set forth on the first page of this
Agreement, with copies to the Town Counsel; and, if intended
for Developer, addressed to the Developer at the mailing
address set forth on the first page of this Agreement, with
copies to Richard M. Cotter, Esquire, Wilson, Orcutt, Cotter
& Greenberg, P.C., 201 Great Road, Acton, Massachusetts 01720
and stanley L. Gordon, Esquire, D'Agostine, Levine & Gordon,
P.C., 268 Main street, Acton, Massachusetts 01720; or to such
other address or addresses as may from time to time hereafter
be designated by either party to the other by like notice;
and such notices shall be effective upon receipt if hand
delivered or upon deposit in the u.s. mail if subsequently
received.

The Town and the Developer each agree to give prompt
written notice to the other party of all material notices
received by it from third parties relating to the Development
Property.
9.7. Interpretation. As used herein, the singular shall
include the plural and the plural shall include the singular
as the context may require. The article and section headings
used throughout this instrument are for convenience and
reference only, and the words contained therein shall in no
way be held to explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of
this Agreement. References herein to successors and assigns
of the Developer are not intended to constitute a consent to
assignment or transfer by the Developer but refer only to
those instances in which the Town shall have given consent
thereto in accordance with the terms of this Agreement.
9.8. No partnershi1. It is agreed that nothing contained in
this Agreement shal be deemed or construed as creating a
partnership, joint venture, or any association between the
Town and the Developer, or cause the rown to be responsible
in any way for the debts or obligations of the Developer.
9.9. Secondary Mortgage Market. So long as no substantive
changes are required, the Town agrees to modify the
restrictions contained herein and to be contained in the
various documents required hereunder if the Federal National
Mortgage Association or the Federal Home Loan Mortgage
Corporation require such modifications as a condition
precedent to its approval or agreement to acquire mortgages
on the Units given or to be given in connection with the sale
of such Units to persons or entities not a party to this
Agreement.
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9.10. Certificates of Completion and Release of Conditions .
If and when the Developer shall have performed and complied
with some or all of the agreements and conditions set forth
in this Agreement, the Town shall upon request of the
Developer deliver to the Developer one or more certificates
of completion and release of such conditions, in recordable
form, signed by the Town Designee and stating that the
Developer has performed and complied with some or all of the
agreements and conditions set forth in this Agreement to the
satisfaction of the Town. Such a certificate shall be
conclusive evidence of the Developer's performance of such
agreements and compliance with such conditions as are stated
in such certificate and of the release of the Developer and
the Development Property from such conditions by the Town,
provided, however, that such certificates shall not discharge
or release the Developer, its successors or assigns or the
Development Property from the terms, conditions, covenants
and restrictions contained in the Condominium's master deed
the Order of Conditions and in the Special Permit, or from
building, zoning and other applicable laws, ordinances or
regulations.
9.11. Authority of Developer. The Developer and any officer
or trustee of the Developer executing this Agreement and any
other documents required in connection with this Agreement or
any conveyance to be made hereunder hereby warrant that they
have the requisite power and authority to enter into and
carry out this Agreement and all other documents executed and
delivered in connection herewith or therewith. The execution
and delivery of this Agreement and all other documents
executed and delivered in connection with this Agreement have
been duly authorized in accordance with the Developer'S
Declaration of Trust (including any required action of all
bene iciarles of the rus or y e eve oper soar 0

rec ors, as app ca e, 0 the extent required by law or
the Developer's articles of organization, by-laws, or deed of
trust, as applicable and no other action of the Developer is
required for the execution, delivery and performance of this
Agreement,Aand all other documents executed and delivered in
connection herewith or therewith.
9.12. Town's Consent. where the consent or approval of the
Town, the Town Designee or the Conservation Administrator is
required under the terms and conditions of this Agreement,
such consent or approval shall not be unreasonably withheld
or delayed.
9.13. Dela Be ond Develo er's Control. In the event that
the Deve oper's per ormance pursuan 0 the terms and
conditions of this Agreement is delayed due to Town action or
inaction, other governmental regulation, unusual scarcity of
or inability to obtain labor or materials, strikes, labor
difficulties, casualty, market conditions or other causes
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reasonably beyond the Developer's control, the dates for
performance required hereunder shall be extended by a period
equal to that of the aforesaid delay; in no event, however,
shall the dates for performance required hereunder ever be
extended by more than one year. The parties acknowledge,
however, that the Town may extend any such date in its sole
discretion, which discretion may be unreasonably exercised
for any reason, by granting written permission to extend any
such date.
9.14. No Assignment.

(a) Neither The Town nor the AHA shall assign or
transfer its rights to purchase any of the five (5)
Restricted Units granted hereunder, except that such right
may be assigned or transferred to another municipal or
quasi-municipal not-for-profit agency or organization.

(b) The Town has entered into this Agreement with the
Developer in reliance upon the unique knowledge, experience
and expertise of the Developer in the planning and
implementation of construction of the Project. The Developer
shall not assign, transfer or otherwise convey its rights and
obligations hereunder, including any transfer, assignment or
conveyance to a corporation or other entity owned or
controlled by Roy C. Smith or the Developer, without the
written permission of the Town. The Developer agrees that
the Town shall not be required to accept performance under
this Agreement from any Person other than the Developer
except as provided herein, including, without limitation, any
trustee of the Developer appointed under the Bankruptcy Code,
11 U.S.C. §IOI et seq., and any assignee of any such trustee
or of the Developer. Any assignee or transferee of the
Developer's rights and obligations hereunder shall, without
limitation, agree to be bound by the terms and conditions of
this Agreement and shall provide the Town with evidence
satisfactory to the Town sufficient to establish that such
assignee or transferee has the financial capability and
professional knowledge, experience and expertise to
diligently and capably discharge its obligations under this
Agreement. Any such assignee or transferee approved by the
Town shall execute a document, in recordable form, evidencing
the agreement of such assignee or transferee to assume and be
bound by the terms and conditions of this Agreement, and such
assignee or transferee shall promptly record, at its sole
expense, such agreement with the Registry of Deeds and the
Registry District.
9.15. Rule Against perpetuities.

If the Rule Against Perpetuities or any rule of law with
respect to restriction on the alienation of the Property
shall limit the time within which any event or events
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• hereunder must occur, then
may be, to which such rule
the expiration of 20 years
Nancy E. Tavernier,
of their issue now living.

such event or events, as the case
applies shall not occur later than
after the death of ROy c. smith,_________ , or any

•

•

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed under seal this day of

, 1989.-------
TOWN OF ACTON
Acting by a Majority of
its Board of Selectmen

High Street PCRC Trust

By _
Roy C. Smith, as trustee

Roy C. Smith, Individually

Commonwealth of Massachusetts
________ , ss. , 1989

Then personally appeared the above-named
and

acknowledged the foregoing instrument to be the free act and
deed of the Board of Selectmen of the Town of Acton, before
me
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• Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. _______ , 1989

Then personally appeared the above-named Roy C. Smith,
as trustee of High Street PCRC Trust, and acknowledged the
foregoing instrument to be his free act and deed as trustee
as aforesaid.

Notary Public
My Commission Expires:

Commonwealth of Massachusetts

Then personally appeared the above-named Roy C. Smith,
and acknowledged the foregoing instrument to be his free act
and deed, as an individual, before me.• ________ , ss . , 1989--------

•

Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. , 1989

Then personally appeared the above-named
the of Roy C. Smith Associates, Inc., and
aCkno-w--l-e-d-g-e-d-t-heforegoing to be his/her free act and deed
and the free act and deed of said corporation, before me .
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Notary Public
My Commission Expires:
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"A"

~ GRANT OF RIGHT OF FIRST REFUSAL
TO A~c_t_on~ HOUSING AUTHORITY (the "grantee") ACTON 80ARDOF HEALTH

of
High Stree~ PCRC

292 Great Road, Acton, MA

(the "grantorll')
in consideration

0[$ 5,000.00 I (the "deposit") grant to the _A_ct_o_n _

Housing Authority a Right of First Refusal to purchase
Unit il128 Audubon Lane, Phase II, Type A, 1090 sq. ft., 1 bedroom, 1 bath, 1 den,

living room/dining room combination, kitchen, one car garage (handicap)

located in Audubon Hill, High Street, Acton (the n:property").
For grantor's ·'titleand a legal description of the property, see

the deed recorded with the Middlesex County
Registry of Deeds'at Book lRnll , Pag~ ..•..43....7 .....

18611 445 & Cert. of Title :Book 1036. Pg .17 9
1. Upon issuance -of a valid certificate of occupancy for the

property, the grantor shall offer in writing to sell said
. property to the grantee at the price of $ 65,000.00 " •

• ossession by the grantor of a valid certificate of occupancy for
the property shall 'be a condition precedent to any such offer.
Notice of such offer shall be addressed to the _A_c_to_n _
Housing Authority and to the Executive Office of Communities and
Development, Housing Development Bureau. The notice referred to
in this paragraph must be actual notice by certified mail, return
receipt requested; constructive notice by recording or othE;!rwise
shall not constitute such actual notice. .

2,. The grantee. ~shall exercise the Right of First Refusal granted
hereunder by' "writt:en Aotice, ..to, the.grantor wit;.hinthirty (30)
days of' the 'grantor's offer, as 'described in Paragraph 1 above.
If suchnoticQ shall not he given ,within such time, this Right of
First Refusal shall"· be 'deemed to have lapsed, and the grantee
shall ,,'have no .further rights hereunder. The exercise of such '
Right of First, Refusallsexpresslys;:ontingent.upon,the execution
of a mutally-acceptable purchasec

> and sale agreement for the
property which shall'be subject to the approval of the Executive
of£ice of Communities and Development. Saidpurchaseandsale
agreement may, also serve as the written notice. to-the grantor
required by this paragraph, if executed with in the rfiquire'd
thirty days.

3.ASho'uld the grantee elect not to exe.rcise this Right of First
~efusal or should this Right lapse as described in Paragraph 2

above, the deposit with interest thereon, shall be returned
forthwith to the grantee. The deposit shall be held in escrow by
the grantor's attorney in an interest-bearing account, with
interest to the grantee upon transfer of title to the property to
the grantee, and shall be applied to the purchase price upon such
.•.•'Y"'~'t""\~.c,..., ..•.••
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4.

5;

-2-

The grantor h~reby for him/thern(selves), their heirs, executors,
administrators, .and. <iSS igns, hereby covenants and agrees, said
covenants and agreements to run with the land until released by
the grantee, or until 1 Januarv 1991 , whichever shall
occur first and that title to said property described above shall
not be transferred or assigned by the grantor by sale or
otherilise in whole or in part to a third party without the same,
together with any improvements thereon, being first offered in
writing to the grantee, as required herein. The grantor shall
immediately notify any such third party of the existence of this
Right of First Refusal upon the grantor's receipt of any offer to
transfer or assign title to the property. In the event that the
grantor transfers or assigns said property by sale or otherwise
in violation of this provision, the grantor shall immediately
tender to th:a .grantee.a certified check in the amount of
$ '~,OOO.OO as liquidated damages in this matter and the
grantor's attorney shall immediately return to the grantee the
deposit ,with interest thereon. .
The Grantee ,1::iyexe.cution of this right of< first .refusal hereby
acknowledges that the property is to be conveyed.subject to and
with the benefit of the Restriction Agreement Deed Rider, a copy
of which is attached hereto and made a part hereof, and all of
the terms, conditions and restrictions as set forth in the Master
Deed and By-Laws of the Audubon Hill South and Audubon Hill North
Condominium drafts of which have been delivered to and reviewed
by the Grantee, but have yet to be recorded.

a. Each
occupancy by
s?ouse. For
defined as·any

Unit is' 'hereby .restricted to residential use and
a senio-r citizen or to a senior citizen and his or her

purpose of this Master beed, a senior cit'izen shall be
person ,of age 55 or older.

b. Every sale, resaleforC)thar'eonveyan~e,,?f .every Unit,
whether by the Declarant, .orit~ successors, .and or ass~gn.s,st:a~l ~.e
toa:sen±or'.<t.;,itizt!!o,<,or ·t.otnes.onordaughte~ofa senJ.or. c~t~zen,
so long. as the senior eitizen occupies the Un~t··C)wned by hl.S or her
son or..Qaughter.

• c. Each Residential <Unit shall be occupied by no more than two
persons as .asingle ....family t'esidence.
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*Where title to the property is held in the name of atrllst,
··~~~h:~t~~~f~n'~~~t lIl~~e.~.ati~~~~a~o ~::iv~~~~;~ntA s~:~I~~i~~:i< th;
Grantor has voted to execute this Document and that the person

I"gningthe Document for the Grantor, is sO authorized.

6. It is understood and agreed that upon execution, this Grant of
Right of First Refusal shall be recorded by the grantee with
the "Iiddlpc;p'C County Registry of Deeds.
Executed as a sealed instrument this ~ day of ~

1989•

•For the Executive Office of Communities and Development:

COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss 1ffi~1 ~. , ~989
Then personal-ly appeared'thea.b~ve named.. ~'i ( ...SJflu;~1

and. acknowledged the foregoing instrument to be ~ free a.ctand
de'ed, before" me,

~::':1b'!~~~11.;. ~ ••iro,:"!rt

l"::.~r·!:''-1::.'::; Notafy Public
My Commii~ion E~:r:!:S \)ec=.:;er ~6.i'JMycommiss ion e~pire.f$:
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LETTER OF DIRECTION

March -8-, 1989

This Letter of Direction is given in conjunction' with and as
authority for the execution and delive'ry by ROY C. SMITH, TRl]ST.EE
of HIGH.STREET PCRC TRUST ("TRUSTEE"),of a Grant of Right of First
Refusal from High Street PCRC Trust to the Acton Housing Authority
for Unit 129 ..Audubon Lane, Audubon Hill, High Street, Acton,
Massachusetts,) dated March "&,, 1989, a copy of which is attached
as "A".' @

•

The undersigned, as sole
T~UST hereby. direct that ROY
eX.ecute.anddeliver the attached

~ ,'."-. . .• . -. ,.' - .f· ... -" -'-1

Beneficiaries of HIGH.STREET .PCRC
C. SMITH as TRUSTEE of said Trust

Grant.of First Refus 1.

..~i;i
Roy C., .y

O-c~v1~(~~
Je~c. Smith .

COMMONWEALTH OF MASSACHUSETTS
County of Middlesex

On this ~day of
ROY C. SMITH' and--JEAN
4escribed in' and who

..acknOwleqged that ·t,hey
deed.

•

MarCh, 1989, before me personally appeared
C. SMI.TH to me known to be the persons

e*ecuted the·foregoing 1nstrl,lment, and
~xecuted the same as their free act·and



• CERTIFICATE

,~; ..

HIGH STREET. PCRC TRUST
.'..March -S-, .1989

This certificate is given in conjunction with, and as
authority for the execution and delivery by ROY C. SMITH,
TRUSTEE of HIGH STREET PCRC TRUST ("TRUSTEE") of a Grant of
Right of First Refusal from High Street PCRC Trust to the Acton
Housing
str.eet,

"A" •

Authority for Unit 128 AudubOn Lane, Audubon Hill, Highc§t
Acton, Massachusetts, a copy of which is Attached as

ROY C. SMITH hereby certifies that ROYC. SMITH is the sole
•• Trustee of HIGH STREET PCRC TRUST, that ROY C. SMITH and JEAN

C. SMITH are all of the Beneficiaries of HIGH STREET PCRC TRUST,
and that the Trustee is fully authorized and empowered to
execute and deliver the attached Grant of First Refusal.

~NESS:.J .'.. ..... ,.
-,~""'-I-I Ad-(it ..~

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this .)(\-~. day of March ,.1.989 before me personally·'
appeared ROY ~MTTH and·acknowledgedt:he foregoingins.:t::rument'
to be his free act deed .

•
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"A"

GRANT OF RIGHT OF FIRST REFUSAL
")l!

TO Acton HOUSING AUTHORITY (the "grantee") ACTON 80ARD OF HEALTH

I/w~, 'High Street PCRCTrust

of 292 Great Road, Acton, MA

(the "grantor")
in consideration

.o.f$ 5.000.00 , (the "deposit") grant to the A~c~t~o~n__ ~ _

Hou~ing Authority a Right of First Refusal to purchase
Unit{;4BrewsterLane. Phase I. Type A. 1090 sq. ft •• 1 bedroom. 2 baths. 1 den.

livin~ room/dining room combination. kitchen. one car garage

lot:'3.tedin Audubon Hili. High Street. Acton (the #property").
For grantor's "title and a legal description of the property, see

the deed recorded with the Middlesex County.
R~gistryof Deeds at Book 18611. , Page .437 •

. 18611445 & Gerti. 'of Title, Bk. 1036, Pg.179
1.. Upon issuance 'of a valid certificat'e o.f occupancy for the

property, the grantor shall offer in writing to sell said
•

',property to the grantee at the price of $ 65.000.00 •
Possession by the grantor of a valid certificate of occupancy for
the property shall be a condition precedent to any such offer.
Notice of such offer shall be addressed to the ~A~c~to~n~~ _
Housing Authority and to the Executive Office of Communities and
Development, Housing Development Bureau. The notice referred to
in this paragraph must be actual notice by certified mail, return
receipt requested; constructive notice by recording or otherwise
shall~not constitute such actual notice.

2., .The grante~ .shall exerc~se the Right of First Refusal granted
hereunder by~--written-c • notice to the grantor within thirty (3,o)
day§ of the g-rantor's 'offer, as described in Paragraph 1 above.

f .such no.tice shall .notbe .givenwithin such time, .this Right of
-:First.Refusal shall be deemed to.have lapsed, and the. grantee
shall hav.e no further rights hereunder. Theexerciseo.fsucn
Right of First Refusal is expressly contingent upon the execution
of a mutally-acceptable purchase and sale agreement for the
property. which shall be subj.ect to the approval o..fthe Executiv.e
office of Communities and Development. Said purchase· and sale
a~reement may also serve .as the written notice .1:0 the grantor
required by this. paragl:"aph, if executed '-w:ithin the required
thirty days. .

3.' . Should the grantee elect not to exercise this Right of First
Refusal or should ,this Riqht lapse as described in Paragraph 2
above, the deposit with interest thereon, shall be returned
forthwith to the grantee. The deposit shall be held in escrow by
the grantor's attorney in an interest-bearing account, with
interest to the ~rantee upon transfer of title to the property to
the grantee, and shall be applied to the purchase price upon such
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4. The grantor h~reby for him/them(selves), their heirs, executors,
administrators, ,and ,.,a~,signs,h~reby covenants and agrees, said
cov~nants and agreements to run with the land until released by
the grantee, or until 1 JanuarT 1991 , whichever shall
occur first and that title to said property described above shall
not be transferred or assigned by the grantor by sale or
other ..lise in whole or in part to a third party without the same,
together with any improvements thereon, being f.irstoffered in
writing to the grantee, as required herein. The grantor shall
immediately notify any such third par~y of the existence of this
Right of First Refusal upon the grantor's receipt of any offer to
transfer or assign title to the property. In the event that the
grantor transfers or assigns said property by sale or otherwise
in violation of this provision, the grantor'shall immediately
tender to thl:i grantee a certified ~heck in the amount of
$ 5 1000.00 as liquidated damages in this matter and the
grantor's attorney shall immedia.tely return to the grantee the
deposit with interest thereon. '

'.'Cnit is· hereby restricted to residential use and
a senior 'citizen or to a seniOJ;.citizen and his or her

purpose of this Master Deed, a senior citizen shall be
person .of age 55_Oro.1der .

.a.

The Grantee, by execution of this right of first refusal hereby
acknowledges that the property is to be conveyed subject to and
with the benefit of the Restriction Agreement Deed Rider, a copy
of which is attached hereto and made a part hereof, and all of,
the terms, conditions and restrictions as set forth in .the Master
Deed and By-Laws of the Audubon Rill South and Audubon Hill Nor~h
Condominium drafts of which have been delivered to and reviewed
by the Grantee, put have yet to be recorded.

5.'

Each
occupancy by
s:J0'..lse. For

.defined as' any

.'

Every sale res.a.le<'6rot:ht!i: conveyancaaf:everyUnit,
whet~~r by the Decla~ant, or its successors, and or assigt?$,Sha~J.be
to,a-sen:i.o,r .citizen •..or.t,.o.tne.sonor ..daughter ofa senJ.or citJ.zen.,
50 long as the·sen1.6:rCitizen occu.pies t.heUnit owned by his or her
son or qaughter.

• c. Each Residential unit· shall be occupied by no more thant'Wo
p~:r50ns asasing:I.e~family residence.



6. It is understood and agreed that upon execution, this Grant of
Right 'of First Refusal. shall be recorded by the grantee,with
the Middlesex county Registry of Deeds.
Executed as a sealed instrument this ~ day of ~

1989.

• -):-

"

•For the Executive Office of Communities and Development:

Then personally appeare~ t~e'above'inamedR()~ C.t~tfi.l-\l
and acknowl~dged the foregoing instrument to be ~\S free act and
deed, before me,

L

. \". \q<ty

't1lo.AclA .~, -1989

COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss

*Where title to the property is held in the name of a trust,
cc;u'porat ion., Qr more ··1:ftaf\'-.".on ..1ndividllal,- A Certificate of
Authorization must be . attached to the Document "..stating that the
Gr'antor~.has voted to execute this Document and that the person

W-gnlng'othe Document.for the Grantor is so authorized.



• CERTIFICATE
HIGH STREET PCRC TRUST

'M~rch~, 1989

This certificate is given in conjunction with, and as
-authority for the execution and delivery by ROY C. SMITH,

TRUSTEE of HIGH STREET PCRC TRUST ("TRUSTEE") of a Grant of

"A" •

Street, ~ctqn, Massachusetts, a copy of which is Attached as

Right of
Housing

Fi~st Refusal from@ Street PCRC T~ustto the Acton
Autl}?rity for Unit 4 .Brewster Lane ,Audubon, Hill, High

ROY C. SMITH hereby certifies that ROY C. 'SMITH is the sale
• Trustee of HIGH STREET PCRC TRUST, that ROY C. SMITH and JEAN

C. SMITH are all of the Beneficiaries of HIGH STREET PC~C TRUST,
and that the Trustee is fully authorized and empowered to
execute and deliver the attached Grant of First Refusal.

.•.

befQri me personally
foregoing instrument

My ommiS?sion
Eli;3::.1~h ,\.J•• G,:::;~:I

Ncf.Jryi',~';ii:; .". ~.

Co . 'en c_~:•••, I)CC;lo7'::...r ;0, ,::/.\My 11\II11"1 '-oW" ~

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLES~

On this .~ day of March _, 1989
appeared ROY C.. SMITH and acknowledged the
to be his free act and deed.

•



•
LETTER OF DIRECTION

March ~,1989

This Letter of Direction is given in conjunction with and as
-authority for the execution and delivery by ROY C. SMITH, TRUSTEE
of HIGH STREET PCRC TRUST ("TRUSTEE"), of a Grant of Right of First

_.Refusal from High Street PCRC Trust to the Acton Housing Authority
for Unit 4Brewster Lane, Audubon Hill, High Street, Acton,
M.assachusetts, t dated March "8, 1989, a copy of which is attached
as "A". . ~

-The undersigned, as sale Beneficiaries of HIGH STREET PCRC
TRUST hereby ,direct that ROY C. SMITH as TRUSTEE of said Trust

'."'execute.and ,deliver the at-tached Grant of First Refu al •

•
COMMONWEALTH OF MASSACHUSETTS

•

County of Middlesex
, vfVt-- On "this -0-- day of

ROY Co' SMITH and JEAN
'described in ·and who
acknowledg--ed that they
deed.

March, 1989, before me personally appeared
C. SMITH to me known to be the persons

;executed...the foregoing instrument, and·
executed the same as theirfre.e-act and

~f(lt~'r~'
My commi.ssion expire~:

a-lZab~liM.t,j ••in;ori
Ne=-~iolb;i;

'" .... r;~.•,. ...•~~ ..:i.:J:n~~r~.:J~:::ncsr. ":'.4 ..My ",o;'M' •



"A"

•TO A•.••c...•.to"'-'n _

I/we, High Street PCRCTrust

of 292 Great Road, Acton, MA

(the "grantor")
in consideration

of $ 5,000.00 , (the "deposit") grant to the _A_c_t_o_n _

Housing.Authoritya Right of First Refusal to purchase
Unit 1125 Erewster Lane, Phase T, Type E, 1140 sq. ft., 1 bedroom, 1 bath, 1 den,

living room/dining room combination, kitchen, one car garage (handicap unit)

lOC:'3.tedin Audubon Hill, High Street, Acton (the "property").
'Forgrantor's 'title and-a legal description of the property,. see

the deed recorded .with the···· Middlesex, County
, Registry. of Deeds at Book 18611 , Page 437 •

18611 445 & Cert., at THle Book 1036,
1. Upon issuance ~f a valid certificate of occupancy for the

. property, the grantor shall offer in writing to sell said
~roperty to the grantee at the price of $6'5,000.00 .' . •
~ossession by the grantor of a valid certificate,of occupancy for

the property shall be a condition precedent to any such offer.
Notice of such offer shall be addressed to the __A_ct_o_n _
Housing Authority and to the Executive Office of Communities and
Development, Housing Development Bureau. The notice referred to
in this paragraph must be actual notice by certified mail, -return
receipt requested; .construct.ive notice by recording~or ,otherwise
shall,not constitute such actual notice.

2.. The grantee,Sl1al1 exercise the Right of First Refusal granted
hereunder by written ,notice to ,the grantor within thirty (30)
days of the grantor's offer, as described in Paragraph 1 above.
Ifs\lch·noticie$hallhot be 'given within such time, this.Right df
Fi~stRefusal shall be deemed' to have lapsed, and the ..grantee
shall havena further rights hereunder •. The·exerciseofsuCh
Right of First Refusal is expressly contingent upon thee«ecution
of a mutally-acceptable pUl;'chase and sale agreement forthe
property which shall be subject to the approval. of .'the Executive
office of Communities. and Development. Said purchase and sale
agreement may also serve as the written notice.to tl'1egrantor
required .,by tqisp~.r~grapb." .if executed with in the ..re.qulred

.thirty days.

Pg. 179
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4.

5.

..•-.::,-

The grantor hereby for him/them(selves), their heirs, executors,
administrators, and assigns, hereby "covenants and agrees, said.
covenants and agreements to run with the land until released by
the grantee, or until 1 Januar,"1991 , whichever shall
occur first and that title to said property described above shall
not be transferred or assigned by the grantor by sale or
otherN'ise in whole or in part to a third party without the same,
together with any improvements thereon, being first offered in
writing to the grantee, as required herein. The grantor shall
immediately notify any such third party of the existence of this
Right of First Refusal upon the grantor's receipt of any offer to
transfer or assign title to the property. In the event that the
grantor transfers or assigns said property by sale or other..;ise
in violation of this provision, the grantor shall immediately
tender toth~ grantee a certified check in the amount of
$ 51000.00 as liquidated damages in this matter and the
grantor's attorney shall inunediately return to the grantee the
deposit with interest thereon.
The Grantee, oy execution of this right. of first .refusal he.reby
acknowledges that the property is to be conveyedsubjectto>and
with the benefit of the Restriction Agreement Deed Rider, a copy
of which is attached hereto and made a part hereof, and all of
the terms, conditions and restrictions as set forth in the Master
Deed a.nd By-Laws of the Audubon Hill South and Audubon Hill North
Condominium drafts of which have been delivered to and reviewed
by the Gra.ntee, but have yet to be recorded.

a. :Each
occupancy by
s?ouse. For
defined as .any

Unit is hereby restricted to 'residential useand
a senior citizen or to a senior citizen and his or her

purpose of this Master Deed, a senior citizen shall be
person of age "55 or o.l.der.

b. Every sale, resale ,or ; 'Other conveyanee- '~fe.y.eryuni.~~
whether by the DeclaraIlt, or its successors ,and or ass~gfo1scrsh,a;l
to .a·senior.c:i.titen-~-or·t.o\t;hasonar daugftterofa sen~or. CJ.tJ.zen,
so long as the seni6r.citizen occupies the Unit. owned by hJ.s or her
son or daughter.

• c. Each Residential Unit shall be occupied by no more than two
persons as -.asingle-:--familyresidence.
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'.

Executed as a sealed instrument this
1989.

6. Jt is understood and agreed that upon execution, this Grant of
Right ofrirst Refusal shallrbe recorded by the grantee with
the Middlesex county Registry of Deeds.

.f't'A day of '/n/V1cL

•For the Executive Office of Communities and Development:

*Where title to the propel:'ty is held in the name of a trust,
corporation." or.lllQxE!;.·t.hi1U on, individual, A Certifica.te of
Authorization·mustbe·"~t.t.aelled to the Document stating that the
Grantor has voted to execute this .Document..-and that the person.ign1ngthe Document for the Grantor is so authorized.

/ lliza5e:n i"-Grin9er1
N.:lbr! pu~!j:: _ .

MyCcmmission E.;s;ires Dac:!mb••. i~,;?1"

~..".

•

COMMONWEALTH OF MASSACHUSETTS
'Middlesex, ss'l'f[~ <is, 1989

Then.personally· appeared "th~ ~bove na1l\~d ~"f( ~srn~.
and acknowledged the foregoing instrument to be 'n \~ free act and
'deed, before me,



•
~ETTER OF DIRECTION

March 1-, 1989

This Letter of Direction is given in conjunction with and as
authority for the execution and delivery by ROY C. SMITH, TRUSTEE
of HIGH STREET PCRC TRUST ("TRUSTEE"), of a Grant of Right of First
Refusal from High Street PCRC Trust to the Acton Housing Authority
for Unit 25.Brewster Lane, Audubon Hill, High Street, Acton,
~:s~:~~u~etts~ated March? , 1989, a copy of which is attached

The undersigned, as s'ole Beneficiaries of HIGH STREET PCRC
TRUST hereby p.irect that ROY C. SMITH.as TRUSTEE of said Trust
execute·and deliver. the attached Grant of First Refusal .

.Jwd::i
C.(m~ h

Q-4~//~(2~y-//
Jean ~mi.th•

COMMONWEALTH OF MASSACHUSETTS
County of Midd~esex

On this~day Of March, 1989; before me personally appeare.d
ROY C. SMITH' and JEAN C. SMITH to me known to be the persons
descrihed in and who •.exe.Guted.thii:lforegoing instrument, . and
acknowledged that.th~y .executed' the same 'as their free act and
deed.

My

•
NC:;ury····t'~~l~;;:

tA'I:Ccn:t'ti~.i~:"t::_-;::resrJoc:;Ii1~~1::, 1~-~4



• CERTIFICATE
HIGH STREET PCRC TRUST

March'1, 1989

This certificate is given in conj~nction with, and as
authority for the execution and delivery by ROY C. SMITH,
TRUSTEE of HIGH STREET PCRC TRUST ("TRUSTEE") of a Grant'of
Right of First Refusal from High Street PCRC Trust to the Acton

Q@)
Housing Aut1:l.orityfor Unit 25 Brewster Lane, Audubon Hill, High
Street, Acton, Massachusetts, a copy of which is Attached as
"Aft.

and that the Trustee is fully authorized and empowered to
execute and deliver the attached Grant of First Refusal.

•

COMMONWEALTH OF MASSACHUS£TTS
COUNTY OF MIDDLESEX

On this ~ day of March __ ,1989 befora·me per.sonally
appeared ROY C. SMITH and ackno~ledged. the foregoing instrumen.t
to be his free.act aml deed. .'\.

.- .. J



e
TO Acton

"A"

GRANT OF RIGHT OF FIRST REFUSAL
HOUSING AUTHORITY (the "grantee") ACTON ~ARO OF HEALTH

I/we,
of

High StreetPCRC trust

292 Great Road, Acton, MA 01720
(the "grantor")
in consideration

, (the "deposit") grant to the ;.;;A~ct.;;..;o~n,,-_

Housing Authority a Right of First Refusal to purchase
Unit 112 Brewster Lane, Phase I, Tvpe B, 1140 SQ. ft.,·1 bedroom, 2 baths, 1 den,

living room/d'ining room combination, kitchen, one car garage

lOi.':ttedin Audubon Hill, High Street, Acton (the "property").
For grantor's 'title and a legal description .of the property, see

the deed recorded with the Middlesex County
Registry of Deeds at Book 18611 , Page 437 .

18611 445 & Cert. of Title Book 1036,Pg~179
1. Upon issuance 'of a valid certificate of oc.cupancy for the

property, the grantor shall' offer in writing to sell said
ar>raperty to the grantee at the price of $ 65,000.00 .•
~ossession by the grantor of a valid certificate of occupancy for

the property shall be a condition precedent to any such offer.
Notice of such offer shall be addressed to the __A_ct_o_n _
Housing Authority and to the Executive Office of 'communities and
Development, Housing Development Bureau. The notice referred to
in this paragraph must be actual notice by certified mail, return
receipt requested; constructive notice by record~ngor o~herwise
shall not constitute such actual notice.

2. Tl?-e grantee shall EH(ercisethe Right of 'First Refusal granted
hereunder by written. notice to the grantor with'in thirty (30)
days of the grantor's offer, as described in Paragraph labove.
If sU9Q.notice shall not ..be-givenwithin such time,~his Right. of
First Refusalshail .be··deemedto.havel.apsed, and the grantee
shall have no further. ri9hts hereunder. The exercise'.ofsuch
Right of First Refusal is expressly contingent upon the execution
of a mutally-acceptable purchase and sale agreement forthe
property which shall be subject to the approval of the Executive,
office of Communities and Development. Said purchase and sale
agreement may also serve as the written notice. to 'the grantor
required ..'by thisparag1:~ph,.. if ~xeql.,t.j:e4 wi tbinthe .requlredthirty days <0 >. •

jeShOUld. the grantee elect not to exercise this Right of First
Refusal or shQuld this ,.!lightlapse as described in Paragraph>.2
'-above, the deposit. with interest thereon, shall be returned
forthwith to the grantee. The deposit shall be held in escrow by
the grantor's attorney in an interest-bearing account, with
interest to the grantee upon transfer of title to the property to
the 'grantee, and shall be applied to the purchase price upon such
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4. The grantor hereby for him/them(selves), their heirs, executors,
administrators, and asaigns, hereby covenants and agrees, said
covenants and agreements to run with the land until released by
the grantee, or until 1 Januarv 1991 , whichever shall
occur first and that title to said property described above shall
not be transferred or assigned by the grantor by sale or
otherNise in whole or in part to a third party without the same,
together with any improvements thereon, being first offered in
writing to the grantee, as required herein. The grantor shall
immediately notify any such third party of the existence of this
Right of First Refusal upon the grantor's receipt of any offer to
transfer or assign title to the property. In the event that the
grantor transfers or assigns said property by sale or otherwise
in violation of this provision, the grantor shall immediately
tender to t~ grantee a certified check in the amount of
$ 51 oob .00 as liquidated damages in this matter and the
grantor's attorney shall immediately return to the.gr.antee the
deposit with interest thereon.

5.

••
The Grantee, oy execution. of this right of first ,refusal hereby
acknowledges that the property is to be conveyed subject to and
with the benefit of the Restriction Agreement Deed Rider, a copy
of which is attached hereto and made a part hereof, and all of
the terms, conditions and restrictions as set forth in the Master
Deed and By-Laws of the Audubon Hill South and Audubon 'Hill North
Condominium drafts of which have been delivered to and reviewed
~y the Grantee, but have yet to be recorded.

a.Each
occupancy by
s:?ouse. For
defined as any

Unit is hereby restricted to residential use and
a senior citizen or to a senior citizen and his or her

purpose of this Master Deed, a senior citizen shall be
person ofage-S5 oroJ.der.

Every S
ale resale or·(:)t:hercOnveyanoe/ofeve.'~yUnit,

b. " .'.. ., ,"hall be\!1hether by the Declarant, or, its successors, and or ass~gns, .s,. '.
to ....a"senior, citize~i .•,cn:to;Jthe.onQX' daughte~Q f ."asenior •.cl.tl.zen,
so long as the senior citizen occupies the UnJ.towned by h~s or her
son or daughter •

•. - c. Each Residential Unit shall be occupi~dbY no more thant~No
persons as a ..single-family residence.
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6. It is understood and agreed that upon execution, this Grant of
Right Of >'FirstRefusal shall be recorded by the grantee with
the Middlesex County Registry of Deeds.

Executed as a sealed instrument this ~ day of t\Ov\.C..V\
1989.

'.

•For the Executive Office of Communities and Development:

COMMONWEALTHOF MASSACHUSETTS

act and

tmCUCt, 'r) , '1989

Then personally appeared the above named l~((~
and acknowledged the foregoing instrument to''""be~) , free
deed, before me,

Middlesex, 5S

t
£Iix.::.b.~~:i,V., ,~';;:" ~.'~i:'

N".;,y?,:j;;'; ,Not' , ~Ub~ic
~'7 CO!l'.inusicn E.r.;i.os O~~;:m=ori6. ;t7.My COInll\.1;SS.:Lonexpires:

*Where ' title to the property is held in the name ofa.trust, ~
cQrpor",tiqn~ ,,~'".,or-'1IlOre "~·taan A311r,i.-di:vi4ual, A certificate of .,
Authorization must 'be "attached 'to c"tl1e Document stating that the
Grantor has vo,ted to execute this \ Document and that the person

.igaingtheDocument for. the Grantor is so authorized.



•
tETTER OF DIRECTION

MarCh~, 1989

This Letter of Direction is given in conjunction with and as
authority for the execution and delivery by ROY C. SMITH, TRUSTEE
of HIGH STREET PCRC TRUST ("TRUSTEE"), of a Grant of Right of First
Refusal from High Street PCRC Trust to the Acton Housing Authority
£01;' Unit 2 Brewster . Lane, Audubon Hill, High Street, Acton,
1-1assachusetts, dated 2. March? I 1989, a copy of which is attached
as "A". . <B

The undersigned, as sole Beneficiaries of HIGH STREET PCRC
TRUST hereby .,direct that ROY C. SMITH as TRUSTEE of said Trust
execute and deliver the attached Grant of First Refus 1.

•
./

Roy C. ith
Q~~(. f7L~/'N_

Jean:/C. Smith.:,../

COMMONWEALTH OF MASSACHUSETTS
County of Middlesex
. On thiS.~ :,day of
ROY C. SMITH and JEAN
describe~o....in and who

.acknowledged"1:hat .they·
deed.

~arch, 1989., before me personally appeared
C. SMITH to' me known to be the persons

e~ecuted.the fOJ;"egoing instrument#and
executed the, same as their free act:and

<&1.·Ml1 ~-
o

My commiss.ion·e~pire~.~
,. • 0.0." -- '",""'.' ._ ..-.•....'~ -

•



• CERTIFICATE
HIGH STREET PCRC TRUST

March <3,: 1989

This certificate is given in conjunction with, and as
authority for the execution and delivery by ROY C. SMITH,.
TRUSTEE of HIGH STREET PCRC TRUST ("TRUSTEE") of a Grant of
Right of First Refusal from High StreetPCRC Trust to the Acton
Housing
Street,-

Authprity for Unit 2 Brews ter Lane, Audubon Hill, High
(2.c.:'0

Acton, Massachusetts,· a copy of which is Attached as

•
"A" •

ROY C. SMITH hereby certifies that ROY.C. SMITH is the sole
Trustee of HIGH STREE'l'PCRC TRUST, that ROY C. SMITH and JEAN
C. SMITH are all of the Beneficiaries ,of HIGH STREET PCRC TRUST,
and that the Trustee is fully authorized and empowered to
execute and deliver the attached Grant of First Refusal.

WIrt.ESS:
'Ullil-I/4ul~.

•

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this ~ dayof/M-arch ,1989'-beforeme
appeared ROY ~l>!lTH and acknowledged the·foregO;ih9
to be his fre.e.act..and deed.

B:3C2!n.l,t ~ri!igeri
Nc:o:ry ?:;i:;lic

My Commis::ion E;wirtl$ Oec::::r.bor 16. 1974

personally
instrument
•



"A"

I/we,

GRANT OF RIGHT OF FIRST REFUSAL
HOUSING AUTHORITY (the "grantee")

ACTOH iJUAriO Of HEAL TM
High StreeetPCRC Trust (the "grantor;)

of 292 Great Road, Acton, MA 01720 in consideration
of $ 5,000.00 , (the "deposit") grant to the Acton

Housing Authority a Right of First Refusal to purchase
Unit fi126 Audubon Lane, Phase II, Type B, 1140 sq. ft., 1 bedroom, 2 baths, 1 den,

livingroomlciining room combination, kitchen, one car garage

lot:';\tedin Audubon Hill, High Street ,Acton (the "property").
For grantor's: .title and a legal description of the property, see

the deed recorded with the Mi rtrtl PC:pv County
Registry of.Deeds at Book 18611 ,Page 437 S. Cgrt. gf T1th ~1.181329

. Book. 18611 Page 445 Book 1036, Page 179
1. Upon issuance bf a valid certificate of occupancy for the

property, the grantor shall offer in writing to sell said
. property to the grantee at the price of $_6_5~,O_0_0_._0_0 _

•
. Possession by the grantor of a valid certificate of occupancy for

the property shall be a condition precedent to any such offer.Notice of such offer shall be addressed to the __A_c_t_o_n _
Housing. Authority and to the Executive Office of Communities and
Development, Housing Development Bureau. The notice referred to
in this paragraph must be actual notice by certified mail, return
receipt requested: constructive notice by recording or otherwise
Shall no~ constitute such actual notice.

2.

3.•

The grantee shall exercise the Right of First Refusal granted
hereunder by-written _ notice to,thegrantorwithi'll thirty PO}
days of the grantor's offer, as 'described in, Pa):'agraph1 above.
If such notice shall not be given within such time, this Right of
First Refusal shall be d~erned· to have lapsed, and the grantee
shall' have 'no further 'rights hereunder. The exercise of such
Right .ofF1rst Refusal is .expressly ...contingent upon the ..•exectftion
·of a mutally-acceptable purchase and sale agreement forthe
property which shall be subject to the approval of tJ:1eExecutive
office of Communities and Development. Said purchase and sale
agreement may also serve as the written notice to the.grant:or
required by this paragraph, if executed with in the requiredthirty days.

Should the grantee elect. not to exercise this Right of First
Refusal or Should this Right lapse as described in Paragraph 2
above, the deposit with interest thereon, shall be returned
forthwit.bt.o,:t::;llegrantee. The deposit shall be held in escrow by
the grantor's attorney in an interest-bearing account, with
interest to the grantee upon transfer of title to the property to
the grantee, and shall be applied to the purchase price'upon suchtransfer.
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4. The grantor hereby for him/them(selves}, their heirs, executors,
administrators, and assigns, hereby covenants and agrees, said
covenants and agreements to run with the land until released 'by
the grantee, or until 1 Januarv 1991 , whichever shall
occur first and that title to said property described above shall
not be transferred or assigned by the grantor by sale or
othertlise in whole or in part to a third party without the same,
together wit."1.any improvements thereon, being first offered in
writing to the grantee, as required herein. The grantor shall
immediately notify any such third party of the existence of this
Right of First Refusal upon the grantor's receipt of any offer to
transfer or assign title to the property. In the event that the
grantor transfers or assigns said property by sale or otherwise
in violation of this provision, the grantor shall immediately
tender to. th~ grantee a certified check in the amount of
$ C) f 000.00 ," as liquidated damages in this matter and the
grantor'S attorney shall immediately return to the grantee the
deposit with interest thereort.
The Grantee, by execution of this right of first refusal hereby
acknowledges that the property is to be'conveyed subject to ,and

A' with the benefit of the Restriction Agreement Deed Rider, a copy
~ of which is attached hereto and made a part hereof, and all of

the terms, conditions and restrictions as set forth in the Master
Deed and By-Laws of the Audubon Hill South and Audubon Hill Norttl
Condominium drafts of which have been delivered to and reviewed
by the Grantee, but have yet to be recorded.

a. Each
occupancy by
s:?ouse. For
defined as ,any

Unit is hereby restricted to residential usea.nd""
a :senior citizen or to a senioricitizen and his or her

purpose of this Master Deed, a senior c.itizenshall be .'.
person of age 55 or o~der.

b. Every sale, resale, .ot'· other conveyanceC;fevery. Unit,
whether by the Declarant, or.its successors, and or assJ.gt;sJs~a~l

.a, senio r ,Pci.ti.zel'li~r..t.o1:};>.~.s(:)no;t:'<3.aug~terof.asenJ.or.c].t1~~n,
long as the senior·~citiz.en.occupies't.he'tJJ\it'owned by his or ber
or daughter.

~ c. Each Residential unit shall be occupied by nOlnorethan t.:tlQ
persons as a single-faItli.:1.yresidence.
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6. !t is understood and agreed that upon execution, this Grant of
Right of First Refusal shall be recorded by the grantee with
the :1iddlesex County Reg,istryof Deeds. fn
Executed as a sealed instrument this ~ day of ~Ou~~

1989.

"

~ the Executive Office of Communities and Development:

t;
\to,\.CfM

the property is held in the name ofa trust,
more than on individual, A certificate of
be' -attached '.tgthe· Document stating that the
to, execute this Document and that the person
for tIleGrantor" is so authorized.

Not Public
~ ..•..•i),' " .•

. . ~.~..' .,~~.... ., ,."My commission expires:
My CommiSSIC:". ~:r'4~ :..ec;;n...l( JQt .~ •• I

*Where title to
corporation, o.r
Authorization,· must
Gralitor has voted,
signing the Document

COMMONWEALTH OF MASSACHUSETTS

Middlesex, s.s 'm0J\.tV)-~ ' ~9:~9

Then personally appeared the'above·named ~O"l (. ~inl*'
and acknowledged the foregoing instrument to be hi) -free act and
deed, before me,

'.



This Letter of Direction is given in conjunction with and as
authority for the execution and delivery by ROY C. SMITH, TRUSTEE
of HIGH STREET PCRC TRUST ("TRUSTEE"), of a Grant of Right of First
Refusal from High street PCRC Trust to the Acton Housing Authority
for Unit 126 Audubon Lane, Audubon Hill, High Street, Acton,
Massachusetts, dated March g, 1989, a copy of which is attached
as "A".

• LETTER OF DIRECTION
March 1..989

The undersigned, as sole Beneficiaries of HIGH STREET PCRC
TRUST hereby direct that ROY C. SMITH as TRUSTEE of said Trust
execute and daliverthe attached Grant of First Refusal .

•
COMMONWEALTH OF MASSACHUSETTS

County of Middlesex
On this .•~. day 6f

ROY C. 'SMITH and JEAN
described in and who
acknowledged that they
deed.

March, .1989-, before me personally appeared
C. SMITH to me known to be the persons

executed the fo.regoing instrument" and
executed the same as their free act and

~Y~1'1l1' '~_:mi
My commission 'expires: '£ tlc II..

•



•

•

CERTIFICATE
HIGH STREET PCRC TRUST

March~, 1989

This certificate is given in conjunction with, and as
authority for' the execution and delivery by ROY C. SMITH,
TRUSTEE of HIGH STREET PCRC TRUST ("TRUSTEE") of a Grant of
Right of First Refusal from High,Street PCRC Trust to the Acton
Housing Aut!'10rity for Unit 126 Audubon Lane, AtidubonHi1l,High
street, Acton, Massachusetts, a copy of which is Attached as
"AU.

ROY C. SMITH hereby certifies that ROYC. SMITH is the sOle
Trustee of HIGH STREET PCRC TRUST, that ROY C. SMITH and JEAN
C. SMITH are all of the Beneficiaries of HIGH STREET PCRC TRUST,
and that the Trustee is fully authorized and empowered to

•

execute and deliver the attached Grant of First Refusal •

4;.'..'..,'(2'.'."'.'."".'.~".""'.' .."' ..•",.,'".", .••.." .~,'. -Z•••. A" , ' , '" :-, ••'

.••••Ro C•• SIDi h. . ..

COMMONWEALTH OF MASSACHUSETTS-
COUNTY OF MIDDLESEX

On this ~ .·"day· of March __ , 1989·before me .persona1lY
appeared ROY --ftsMITH and acknowledged the foregoing'instrp,ment
to be his free act and deed .

My Commi.uio:1 E1;;iras Dcc.:mber 16. 19?4
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,•
To:

From:
Re:

Date:

MEMORANDUM
Don Johnson, Acton Town Manager, John Murray,
Assistant Town Manager
David Y. Bannard
Audubon Hill - comprehensive Development Agreement
- Timeline
July 6, 1989

•

The comprehensive Development Agreement (the "Agreement)
between the Town of Acton and Roy C. Smith as trustee of the
High street PCRC Trust dated June 23, 1989 and the Escrow
Agreement of even date relating to release of the Agreement
contain reference to many dates by which events must occur.
In addition, certain events trigger periods during which
other actions must be taken. This memorandum sets forth a
timeline of such events, divided according to events related
to a date certain and those which are contingent on certain
actions .
A. Events Related to a specified Date:

Date
July 7, 1989 (7/14/89)*

July 14, 1989 (7/21/89)*

Event/Deadline
Recordable Site plan must have
been submitted to Town Designee
by Developer.
Town Designee must have
determined whether Site Plan.is
in accordance with plan
attached to Special Permit.

July 17, 1989 (7/24/89)* Release Notices must be
received by Escrow Agent. (If
not received, Agreement will be
destroyed.)

* Dates in parenthesis apply if deadlines extended, as
requested by Roy Smith.

•
July 24, 1989

August 22, 1989

Developer must record
Conservation Restriction
(§2.2.(a» .
Developer shall have presented
Town with survey showing Access
Easement, Gravel Drives and
Trails (§2.2.(e».



B. Subsequent Events and Related Time Periods Triggered By
Certain Prior Events:

•

•

•

..

Date
December 31, 1990

June 23, 1992

July 31, 1992
(or completion of
construction, if earlier)
October 9, 2027

June 23, 2029

Event
Execution and recording

of Agreement

Conservation Restriction
recorded and Security
provided

Easement to Averritt Land
recorded

Event/Deadline
Conservation Improvements
contemplated in §2.2 must be
completed (§2.2(g».
Project must be completed
(unless dates extended pursuant
to Agreement) (§2.1).
Certain condominium documents
must be recorded by Developer
(§3.1(b».
option A expires; Option B
expires.
Restrictions limiting residency
in Project to Senior Citizens;
price restrictions; and
restrictions on sale of
restricted units expire (unless
extended pursuant to
condominium documents)
(§§3.3(b); 3.4(b), (C».

Subsequent Event/Time Period
Town and Developer shall execute
release of Prior Development
Agreement, Prior Release
Agreement, First Option
Agreement, Subordinated Option
Agreement (but not Option A or
option B) (§§l.2:(a); 4.1.(d».
within 10 days, Town will execute
release of Option A (§2.2.(h».

Prior to commencement of
construction of any Unit
(§2.2.(b» .



•

•

•

Event
First building permit

issued

Developer notifies Town
of Completion of
Conservation Improve-
ments (§2.2).

60 days prior to
Completion of
Construction of
each AHA Unit

30 days following
Construction of
each AHA Unit

Certificate of Occupancy
issued for Unit

Subsequent Event/Time Period
Town will release a11 of Option B
except portion relating to North
phase (§8.5). Within 180 days,
Senior Center must be completed
(§5~5.)" Developer will insure
pr:oject and pr:ovideTown with
certificates of insurance
(§7.1.).

If satisfactory, Town shall
release Security related to such
Improvements (§2.2.(1)). 90 days
following notice by Town to
Developer that Improvements are
unsatisfactory, Town may draw on
Security to complete Improvements
(§2.2.(j).

Developer notifies AHA and Town
(§3.3(f)).

Convey Unit to AHA (unless
earlier date agreed upon by
parties) (§3.3.(f}).
Unit may be conveyed (§3.3(g».
At least 20 days before sale of
Restricted Unit is to be closed,
Approval Documents must be
delivered to Town Designee
(§3.4.(f».

Within 10 days of receiving
Approval Documents, Town Designee
approves or disapproves sale of
Restricted Unit (§3.4.(f».
Sale of Restricted Unit must
close within 120 days of Town
Designee's approval (§3.4(f).
If no Eligible Purchase located
within 180 days of notification
of Town Designee, Restricted Unit
may be sold at market price
(§3.4.(h)



•

•

•

Event
Completion of Construction

of Senior Center

Completion of Construction
of Senior center and 27
Units in South phase

Completion of Construction
of project

Request for estoppel
certificate

Unauthorized lien placed
on Development Property

Developer's Default

Developer's Bankruptcy

Casualty to Project

Insurance on Project
to expire

Subsequent Event/Time Period
Town and Developer execute 99
year lease of Senior Center to
Town (with 99 year extension
option) (§5.2). Town insures own
interest in Senior Center, per
lease.
Building permits for North phase
may be issued (§3.2(b».
Certificates of Occupancy for
further Units may be issued
(§3.3(g)). Balance of Option B,
applicable to North Phase, will
be released by Town (S8.5).
Town will execute release of
Agreement, and confirm release of
Option A and Option B (§§1.2.(b);
8.5) .

Delivered by Town Designee within
15 days. (§§6.2(b) (vi); 9.10).
Developer must discha~ge within
15 days of notice (§8.l.(c».
Developer must cure within 60
days or Town may exercise Options
(§8.1). Construction Lender has
further 30 days to cure, or begin
curing, default (§6.2.(b)(iii».
Town has 180 day extension on
exercise of Options if zoning
relief required (§8.2).
Subsequent Developer of project
will execute new Agreement within
60 days of disaffirmance of
Agreement in bankruptcy
(§6.2(b)(v».
Developer shall reconstruct with
and to extent of available
proceeds within 18 months
(§7.3.)(d».

10 days prior, Town Designee may
notify Developer of Town'S
intention to renew policy
(§7.1.). 5 days prior, Town may
procure insurance (§7.1).



.,
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•

•

Notes: (1) pursuant to §9.13, the Developer may extend any
deadline by up to one year for delays beyond its
control. These deadlines may be further extended
by the Town.

(2) Each party shall give the other prompt notice of
any material notice it receives .
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• DRAfT
AUDUBON HILL CONDOMINIUMS
.CONSERVATION RESTRICTION.

•

•

ROy C~ Smith.' Trustee, High Street PCRC Trust. under Declaration of
Trust, dated • 198. recorded in Middlesex South

,District Regis-t-ry-o-f-D-e-e-ds,Book _-: page _. ("TRUST") ,hereby
grants to The Inhabitants of The Town of Acton, a municipal
corporation. a Conservation Restriction in perpetuity on a parcel
of land situated in Acton, Massachusetts.

The following conservation restrictions are intended to retain the
aforesaid area predominantly in its natural, scenic and open
condition in order to protect the natural and watershed resources
of the town of Acton and to preserve the are for outdoor
recreational and scenic enjoyment.
The terms of the conservation restriction are as follows: That
neither.' TRUST nor its succeSSOrs or 'assigns will perform the.
following acts nor permit others to perform them on any portion of
the land descr;J.bedas "Conservation Open Space" as shown as

"The land on the easterly side.of High street.
in Acton, Middlesex County. Massachusetts. being
shown as Lots E, N. Rand S on a plan entitled.
"Open Space Plan of Audubon Hill. in Acton.
Mass.", Scale: I Inch = 40 Feet. August 1. 1988.
Acton Survey & Engineering, Inc •• 277 Central
Street, Acton, Mass •• being shee~s 39 through 42
of 46 sheets. to be recorded herewith in the
Middlesex south District Registry of Deeds.
reference to which plan may be had for a more
particular descriptiono£ ,said Lots.

"Lot E containing 72,414+ square feet, 1.6624+
acres; Lot N containing 17235.084+ square feet7
28.3536+ acres: Lot R containing 56,066+ square
reet, -1.287+ acres: and Lot .S containing
},739,835+ square feJJt, 39.9411+ acres, and
being LotsE, N,Rand ··5,as .shown-on saidp1an,
however otherwise bounded, measured or
described •.

"There is excluded from the .foregoing
description the following named areas: A)
}ludubonlJrivef.Srewste,:Lane,and .·access.dr1:ves
and8'~E.xclusiveResident:L.alUse" areas: Phase
N-l and N-2 containing 177,795 square feet,
Phase N-3'containing 72, 802 square •feet"Phase
8-1,8-2, S...3andS-4 containing 341,529 square
feet, Phase· 5-5 containing 76,162 square feet,
ahd being Phases N-1,N-2, N-3, 5-1, S-2, S-3,
S-4 and S-5, however otherwise bounded, measured
and described on the foregoing described plan.",



•
.'

hereby granting restrictions ,against all persons:
1. No building, sign,

st.ructure,w~ll be'
the area, without
Commission.

fence, utilities or other permanent
constructed 'or permitted to remain on ""
written approval from the Conservation

a.•'

2. No soil, loam, peat, gravel, sand, rock or other mineral
substance, refuse, trash, vehicles or vehicles parts,
rubbish, debris, junk, waste or unsightly or offensive
material will be placed, stored or dumped on the area.

3. No loam, peat, gravel, sand, rock or other mineral
resource or natural deposit shall be excavated or removed
from said parcel in such a manner as to affect the surface
of the area permanently.

4. No trees or other vegetation shall be cut or otherwise
destroyed, except that the grantor reserves for itsel,r,
its successors and assigns, the right to conduct or permi t'
the £ollowing activities on the area;

The planting and cultivation of "trees, shrubs.,
flowers and other vegetatiion•

b. The cutting or pruning of trees, brush, grass or
other vegetation to improve the scenic'view and to
implement disease prevention measures, including the
cultivation and harvesting of forest products in
accordance with recognized forestry c011Set'tlatioB
practices.

c.Xheinstallation, use" .maintenance, repatr and
repl acement ,of r()sds, p~ths and any underground
utility lines and underground sewage disposal
systems.

, .
5. No patl1try or livestock 'ofanyJcindsbal~be" raised'or

kept in said area.
6. This conservation restriction doesno.tgrant either ,the

Town of Acton or:the public any right toeriter or use said
parcel. However.," there is grantedto'the conservation
Commission a permanent easement of access to enter said
par'lel,fgr.,the purpose. of inspecting. theprem1ses ,aad
e1i£oce1ngthet'fr;,cego:J..n,g..restrtcttons •..

• 7. Nothing "fri the above.shall prohlbit or restrain reasonable
recreational use of the premises bytheownerfsJthereof .•
Examples of reasonable recreational use would be'walking.,
hiking, bicycling, sailing,' skating, and related quiet
sports. Motorized recreational vehicles are excluded in
this area.



• a,. Nothing in this i:nstrumentshall be interpreted to prevent
the Conservation Commission (upon the petition of the
TRUST) from designating additional recreational areas upon
which non ....structural amenities such as jogging trails may
be built for recreational use.

RoyC.Smi.th, Trustee
By:

HIGHSX1lEETPCRC.XRUST

___ day of _ __ ~. 1988.

COMMONWEALT1l0F MASSJlCHUSE%TS

9. Nothing in this instrument shall be interpreted to prevent
the TRUST from performing excavation and regrading
activities reasonably necessary for the maintenance.of
existing trails. ponds. and drainage courses.
Notwithstanding the provisions of this Conservation
Restriction. the Grantor. his successors or assigns may
place a sign or signs, each.of a size not to exceed .three
(3) feet by two (2) feet. on or about the granted premises
for th.epurpose of indicating the ownership, and permitted
or restricted use, of the premises. Such signs shall not
be deemed in viQlation.o£ this .Conservation Restriction ..

10.

11. Notwithstanding the provisions of this Conservation'
Restriction. the Grantor shall not .be prohibited ..from
conducting such activities on the.grant.ed·premi.ses·•.asare
necessary or required .in connection with the construction
of the Residential Development under a special'Permit
granted by the Town of Acton Planning Board under the.PCRC
By-Law. or any amendments to that By-Law. provided that
such activities do not interfere with the permanent
condition of the land for the purpose of this Conservation
Restriction.

Signed and sealed this

•

MIDDLESEX. SSe • 1988.

Then personally appeared the above·named RogC. Smith, Trustee
aforesaid and ?cknpwledged the foregoin~ instrument to be .ebe£ree
act and deed..t:J£ .••....DQR..•·i'IW8st;ment·Rea1..f:yo·.L1m:J:.f:ed•.partt2ers.hip,before
me.

Notary Public
Commission ex~ires: _



• • APPROVAL .BY SELECTMEN

We, the undersigned Board of SelJectmen of the Town of·Acton,
hereby certify that . we approve the foregoing CQnservation
Restriction.

Date------------
Date------------
Date------------
Date------------
Date--------------

APPROVAL BY THE PLANNING BOARD

We, the undersigned Planning Board of the Townof Acton, hereby,:
<;ertify that we approve the foregoing conservation Restriction.

Date--------------------- •....
Date------------
Date------------
Date------------
Date-------------------
Date _

Date

APPROVAL BY. THE CONSERVAT~()N COMMISSION

We. the."t:l11der$:!gned iCQDStJrvat.1..Ql1-( C0m1n:tsstonc£ ··tne TOSin·.•·.r4:llc'ton
··hereby certify" that;·"· we ·.approve "t11e £orego1ng >. Conservat:i.on

Restriction.

~.

·····Date-------------
Date-----------Date _
Date _

Date-----------



• AUDUBONHILL SOUTHCONDOMINIUM
RESTRICTIVEAGREEMENT

DEED RIDER

"Attached to and made a 'partof that certain deed from
Roy C. smith, Trustee of High Street. PCRCTrust ("GrantorH)

of 292 Great Road, Acton, Massachusetts 01720

to
dated

("Grant.ee" )
, 1988, to be recorded herewith

conveying property located at unit No. , Audubon Hill South
Condominium, Acton, Massachusetts (hereinafter called the "Property")

w"HEREAS, the Declarant' <is conveying-the Property to the' 'Gr~ntee
at a consiQerationwhich •.....is.::!'i.ftY~f50%}percentbelowthe fair ltlarket
'Value'oft.he . Property, -'- 1n conformity with and'stlbjE!ct to and with
the benefit of the terms,condition~r<aI1dJ~restrictions of said Special'
permit:

NOWTHEREFOR£,:;as·furtb.er- cons id.erat ion ....fro11l.theGrantee ..to the
Grantor forthec()nveyanceofthep.rop~#yat th~:'DiscountPrice·.in
accordance with the Spe¢ial Pe.rltlit~ the Grantee. itsneirs
successors and -assigns, hereby agrees that the property shall be
subject to the following. restrictions which are hereby imposed for
the benefit of and shall.· be enforceable by, the Grantor, so long as
it owns a unit in the condominium, the AudubonHill southCo.J1domintum
Association, :tnc.., as successor to the Grantor after the GrantGlr
cPplveys..-al10~ ·the.!?r~erty,>or.the.'l'QWn .of.Acton, actinq thro~qht.he
Townof.J!..cton '" Housing<Autn~rity 1 or its successors ,assigns, agents
and. design~::es (hereinafterc:al1ed.IITown of Acton") ~



• 1. Right of,First Refusal:
When'.the Grantee-or,any successor in title to the Grantee shall
desire to sell, dispose or otherwise c~nvey the property or any
porti.on.,thet:eof,·:the:~Grantee . shall notify the Town of Acton in
'writing of the Grantee's intention to so convey the Property
("Notice"). The Notice shall contain an appraisal of the
Property acceptable to the Town of Acton prepared by a real
estate a.ppraiser acceptable to the Town of Acton and qualified'to
appraise property for secondary mortgage markets and recognized
as utilizing acceptable professional appraisal standards in
Massachusetts, and the Notice shall set forth the Maximum Resale
Price of the Property which shall be defined as the greater of
the original "Discount Price" at the time of the original
purchase by the Grantee or fifty (50%) percent of the Property's
Fair Market Value at he time of resale (hereinafter called the
"Maximum Resale Price"). Within thirty (30) days of the Town of
Acton's receipt of the Notice, the Town of Acton shall notify the
Gran.:tee'in writing as to whether the Town of Acton shall exercise
its -right of first refusal to purchase the Property. "The Town of
Acton agre.estorelea$eits right of first refusal in the form of
a certificate inrecordablefonn stating that the Town of Acton
releases and waives its rightoffirstrefusa.lhereunder.This
certificate is to be recorded in the.appropriateRegistry;o.f
Deeds or registered with the appropriate Registry of the Land
Court and such certificate may be relied upon by the then owner
of the Property and by all parties as constituting conclusive
evidence that this excess amount, if any, has been paid to the
Town of Acton and that the Town of Acton has waived its right of
first refusal to purchase the Property.
In the event the TOwn of Acton notifies the Grantee that the.Town
of Acton does not intent to exercise>itsri9htof>f.irst'refusal
.or if the Towp of Acton~.ails ,t:01;lotl..f1the.'G:ranteewithinsaid
thirty·, (30). day.period, the Grantee'ma.Y convey.'the Property to an
"Eligible Purchaser". as defined·;inParagraph No. 2 herein.
Provided, however, all consideration and payments of any kind
received by the Grantee for the.cOnveyance of the Property to the
',,;e:11giblePurchaser" which exceeds.the'MaximumResale <price,if
anYt ..,·· &ha'jl.l:~~bta···-ilUaediate),y'·and.;diraC;'t:.l.y.',pa.id·,'tothe Town of
Acton. U'P9-n rece.i:pt,O'f<the'excess-cnnourft;"if:::Ally,,'th.-I.'OW1t·of
Acton ,shall .issuS',·to~he,·;thirdparty a certificate in recordable
form indicating,·the Town Of Ac.ton'sreceipt of'the ,.excess ,amount
and stating that the Tow,n.ofActon releases and waives,i.tsright
of first refusal hereunder. This certificate is to be recorded
in the appropriate Registt:Y of Deeds or registered with the
appropr_iate,..~.eg,i,~try..()f';,.the-tandco~rtand.s~ch certificate may
be.relied 'upon··<"~by···'the.'thel'1owner ....'of/'theProperty.,·andby"all
parties as cons;tituting conclusive evidence that this excess
amount,' if any" .has been paid toithe Town of Acton and that the
Town of· Acton has waived its right of first refusal to purchase
the Property.



• In the event the Town of Acton within said.thirty (30).days
period, >notiti~s .tbe\Granteeptthe ToWno!, Acton's intebt.ion'to
exercise7tt,h.e"Town of .Acton 'sright of first refusal, the Town of
Acton may, within sixty (60) days of the date of the Town of

".Acton/,·s·.Notice ·to.>the Grantee ,elect to 'purchase the Property
itself subject to the restrictions herein contained and at the
Maximum Resale Price.
If the Town of Acton elects to purchase the Property within said
sixty (60) days period, but the Town of Acton elects not to
purchase the property, the Grantee may convey the Property to an
eligible purchaser subject to the Maximum Resale Price, provided,
however, all consideration and paYments of any kind received by
the Grantee for the conveyance of the Property to the third party
which exceeds the Maximum Resale.Price, if any, shall be
immediately and directly paid to the Town of Acton. upon receive
of this excess amount, if any, the Secretary shall issue to the
third' party' a certificate in 'recordable form. indicating the

.Secretary' s.receipt of the excessaIt1.op-ntand indicating that the'
Town of Acton has waived 'its right of first refusal 'topurchase'
the Property. This ·certificateis to be recorded in the
appropriate, Registry of Deeds.orregis.tered with the appropriate
Registry District of the Land Court and suchcertifica:temay".be
relied upon by the then owner of the Property and.by third
parties as constituting conclusiv& evidence that the excess
amount, if any, has been paid to the Town of Acton and that .the
right of first refusal to purchase the Property set forth herein
are null and void •
.Failure to record the certificate provided in this paragraph 1
shall not affect the validity of such convey.ance,but .the
restrictions, covenants apd remedies hereincontaine<i..sAall,not
be.released unless such certificate is recorded.

2•.·..Maximum·Resale. price and Eliqible Purchaser of Restricted
Units:

. The.'1:"esaleOf,the.;(;P:t;~pe:r~Y..,;in..:>perpetuity.fromthe date of
recording .,'of ti)e;'MasterOeed.,.Sha-llbe restricted to the resale
for a purchaseprice'no'gr~ater than the greater oftheorig.i.!"l~l
HDiscount PriceH at the time ,of original purchase by the Grantee
or fifty (50%) percent of the Property's fair market value at the
time of sale (hereinafter called tbeHMaximum.Resale Price')-:"
When the Grantee or any successor in title to the Grantee shall
des;i.re.',t.O"",.seal,..~isPP~~;,~J:'otlle.rW.is.aconveythe..:Property,.oranY

,.portionthereof,the--Grantee shall notify the Town of Acton in
writing of the Grantee/s intention to so convey the Property
(hereinafter called' theH~oticeH) •



•

•

The Notice shall contain an appraisal of the Property acceptable
tothe"TowhOf'A-cton prepared by a real estate appraiser
acceptable. to the Town of 'Acton and qualified to appraise
property for secondary mortgage mar~ets and recognized as
utilizing ""acceptable,.·iprofessional _appraisal 'standards in
Massachusetts, and the Notice shall set forth the Maximum Resale
Price of the Property. The Notice shall further set forth the
name of the purchaser (hereinafter called "eligible purchaser·)
and shall contain a letter from an institutional lender or other
mortgage lender qualified to do business in the secondary
mortgage market verifying that the eligible purchaser is unable
to qualify pursuant to Federal National Mortgage Association
(FNMA) or Federal Home Loan Mortgage Corporation (FHLMC) (cr
their successors) personal income qualifications for a mortgage
loan in a principal sum greater than the Maximum Resale Price.
Within thirty (30) days of the Town of Acton's receipt of the
notice, the Town of Acton shall notify the Grantee in·writing of
its approval or disapproval of the Maximum Resale Price and the
eligible purchaser.

. ."'.;;,{;;~-'

In the event the Town of Acton approves the maximum resale price
and eligible purchaser, the Town of Acton shall issue a
recordable certificate granting its approval. Thiscertificate
is to be recorded in the appropriate Registry of ",Deeds or
registered with the appropriate Registry of the Land Court and
such certificate may be relied upon by the then owner of the
Property and by third parties as constituting conclusive evidence
that the Town of Acton has approved the sale of the Property in
confonnity with these restrictions and covenants.

3•..Resale and Transfer Restrictions:
Except as otherwise stated herein, the Property or'anY interest

-therein shall not .at·any .••.time be sold by Jt.heGrant.e:e,the
Grantee's successors and ••.assigns;ar,d no/·attemptedsillce"sha'llbe

"valid, .'unless "t.he•....aggregqt'8 Vqlueof all consideration. and
'payments of every kind given or paid by ,the.eligible purchaser in
accordance with. Paragraph 2 above) to the then owner of the
Property .for and in connection with the "transfer of such
property,<is.fqualtoorieS$thantheMaximumResaleI'rice for'
the'·Propel.':'ty ····'dete'rmt:ned··e:s ;iofaaate'"not1.ater~than~"lIate.of
transfer or conveyance of~itle to the Property.
(a) No-conveyance, sale or transfer t9 an Eligible Purcha$~r<las
approved ·in accordance with Paragraph 1 above) shall·bevall.dand
be deemed in accordance with the terms of this Rider unless a
certificate.>.is....obtained /and•.•recorded, ..signed .and.acknowledged by
the Town of..Act011, .•az-. its·agent-.oX"d.esl-gneewhich refers to the
Eroperty.,the c;.ranteethereof, the Eligible .Purchaser thereof ,.
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4.

and the Maximum Resale Price therefor, and states that the
proposed conveyance, sale or transfer of. the property;to the
Elig.i.ble 'P-urchaser, is in compliance with the restrictior.s
containedin.thi.s Rider.

'" .....A11Y .good faith purchaser of the'Property, any lender or other
party taking a security interest in such Property and any other
third party may relay upon a certificate of the type referred to
in this Deed and Rider referring to the Property as conclusive
evidence of the matters stated therein and may record such
certificate in connection with conveyance of the Property,
provided; in the case of a certificate under 2(a) above, the
consideration recited in the deed or other instrument conveying
the Property shall not be greater than the consideration stated
in the certificate.
within ten (10) days of the closing of the conveyance of the
Property, the Grantee shall deliver to the Town of Acton a true
and certified copy of the deed of the Property as recorded,
togettier with Jnformation as to the place of recording thereof in'
the public records. Failure of the Grantee, or Grantee's
successors or assigns to comply with the preceding sentence shall
not affect the validity of such conveyance.
The Grantor specifically reserves the right to record a
Certificate of Approval regarding the approval of the Eligible
Purchaser of the first sale of each Restricted Unit.
Rights of Mortqaqees:
Notwithstanding anything herein to the contrary, if the holder
(othe:r than the Grantor or its designee) of record of ,a first
mortgage granted to a state or nationalbank*;state;.or :federal
sav1ngs and loan association, cooperativ4iabank,"mortgage company,

.trust companY I insurancecorr.panyorother'ins:t,it:utionallender or
its successors or assigns shall acquire the Property by reason'of
foreclosure .'or ,,;similar remedial action under the provisions'of
such mortgage or upon conveyance of the Property in lieu of
foreclosure, the restrictions and covenants he.rein contained
shal)...not.,..app..ly: to~such'holder uPQn, such:acquisit.ioJ:'1,,·ofthe
Property, 'any "purchase'r(otberthan.theGrantoJ;" "or "its desIgnee}
of the Property at a foreclosure sale conductedbysud1,ftolder.,
or any purchaser (other than the Grantor or its desi.gneeJ.ofthe
Property from such hol<ler. These restrictions shall,'however, be
in full force and'effect at the time of resale of the foreclosed
property by the purchaser at any foreclosure sale •
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Covenants.toRun with the Property:
The Grantee, for goOd and 'valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, hereby grant and
assign to 'the'Grantor and the Town of Acton, its agents"
successors, designees and assigns, the right to enforce the
restrictions set forth in this Rider. The Grantee hereby grants
to the Grantor and the Town of Acton the right to enter upon the
premises for the purpose of enforcing the restrictions herein
contained or of taking all actions with respect to the premises
which the Grantor or Town of Acton may determine to be necessarJ
or appropriate, with or without court order, to prevent, remedy
or abate any violation of the restrictions. The rights hereby
granted to the Grantor or Town of Acton shall be in addition to
and not in limitation of any \:>therrights and remedies available
to the Grantor or the Town of Acton for enforcement of the
restrictions set forth in this Rider. It is intended and agreed
that the agreements, covenants and restrictions Set forth above
shall be deemed to be covenants running with the Property and
shall be binding upon and enforceable against the Grantee, the
Grantee's successors and assigns and any party hol'dingtitle to
the Property, for the benefit ofal'ldenforceable by the Grantor
and the Town of Acton, acting through,its Housing Authority,
their agents, successors, designees and assigns in perpetuity
from the date of the recording of this Deed and Rider .

Without limitation on any other rights or remedies of the Grantor
a~d the Town of Acton, their agents, successors, designees and
assigns, any sale or other transfer or conveyance of the Property
'in violation of the provisions of this Rider in the absence cf ,a
'certificate from the Grantor approving suchsal'e,transfer or
conveyance as prov;ided herein or waiving' the ···restrictionsset
forth .."herein, "shall,•."to the'maximum·..extent permitted by la.w,pe
voidable by the Grantor and the 'Townof"Acton,' their agents,
successors, designees or assigns by' suit in equity to enforce
such restrictions.

6. Notice:
Any notices, demands or 'requests that maybegiv:sllndertbis
Rider, shall bE! sufficien~Hy served if given in writinq>and by
hand delivered or posted.in the United states mail byreqistered
or certified mail, addressed to the Grantor and Grantee at the
addresses written above, or if addressed to the Town of Ac:ton,
c/o Town of Acton Housing Authority, Acton"MAD172'O.I or such
other:addresses-as maybe,s~ified b¥either.party OIsuch
notice .

•



,

• 7. Further Assurances:
The.G.lSantee'agrees.from.time to,time,·as may bereason.ably
required by the Grantor or the Town of Acton, to furnish the
Grantor or the Town of Acton.a written statement, .signedand, it
.requested, acknowledged, setting forth the condition and
occupancy of the Property, information 'concerning the resale of
the Property and all other information pertaining to the Property
or the Grantee's eligibility for and conformance with the these
.rest.rictions.
I/We, hereby acknowledge receipt of and agree to be bound by the
within restrictions and agreements this day of
1988.

COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss.
~ Then personally appeared the above-named

and and acknowledged the foregoing instrument
to be free act and deed, before me

k/audrestagreement(viii-xiv)

Expires:
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PALM ER & DODGE
ON E BEACON STREET

BOSTON, MASSACHUSETTS 0210B

TELEPHONE (617) 573-0100

TELECOPIER (617) 227-4420

TELEX 951104

July 7, 1989

Mr. Don Johnson, Town Manager
Acton Town Hall .
Acton, Massachusetts 01720
Re: Comprehensive Development Agreement Dated June 23, 1989
Dear Don:

Enclosed please find (i) a memorandum setting forth the
deadlines and time periods contemplated by the referenced
agreement, in chronological order, and (ii) a copy of the
letter from Roy C. Smith which I received July 5, requesting
a one week extension of the time period for delivery of the
plans called for in the Escrow Agreement of June 23, 1989.

I understand that you have agreed to this one week
extension and that you have authorized me to grant this
extension on behalf of the Town. If my understanding is
correct, please sign the attached Instruction to Escrow Agent
and return it to me at your earlies..t con.venience. 8

r /Vr~~y_o6;J
DaV1d Y. B~ard

DYB/KC
Enclosure



•
To:

From:
Re:

Date:

MEMORANDUM
Don Johnson, Acton Town Manager, John Murray,
Assistant Town Manager
David Y. Bannard
Audubon Hill - Comprehensive Development Agreement
- Timeline
July 6, 1989

•

The Comprehensive Development Agreement (the "Agreement)
between the Town of Acton and Roy C. Smith as trustee of the
High Street PCRC Trust dated June 23, 1989 and the Escrow
Agreement of even date relating to release of the Agreement
contain reference to many dates by which events must occur.
In addition, certain events trigger periods during which
other actions must be taken. This memorandum sets forth a
timeline of such events, divided according to events related
to a date certain and those which are contingent on certain
actions .
A. Events Related to a Specified Date:

Date
July 7, 1989 (7/14/89)*

July 14, 1989 (7/21/89)*

Event/Deadline
Recordable Site plan must have
been submitted to Town Designee
by Developer.
Town Designee must have
determined whether Site plan is
in accordance with Plan
attached to Special Permit.

July 17, 1989 (7/24/89)* Release Notices must be
received by Escrow Agent. (If
not received, Agreement will be
destroyed. )

* Dates in parenthesis apply if deadlines extended, as
requested by Roy Smith.

•
July 24, 1989

August 22, 1989

Developer must record
Conservation Restriction
(§2.2. (a)) •

Developer shall have presented
Town with survey showing Access
Easement, Gravel Drives and
Trails (§2.2.(e)).



B. Subsequent Events and Related Time Periods Triggered By
Certain Prior Events:

•

•

.,

..

Date
December 31, 1990

June 23, 1992

July 31, 1992
(or completion of
construction, if earlier)
October 9, 2027

June 23, 2029

Event
Execution and recording

of Agreement

Conservation Restriction
recorded and Security
provided

Easement to Averritt Land
recorded

Event/Deadline
Conservation Improvements
contemplated in §2.2 must be
completed (§2.2(g»).
project must be completed
(unless dates extended pursuant
to Agreement) (§2.1).
Certain condominium documents
must be recorded by Developer
(§3.1(b».
Option A expires; option B
expires.
Restrictions limiting residency
in Project to Senior Citizens;
price restrictions; and
restrictions on sale of
restricted units expire (unless
extended pursuant to
condominium documents) .
(§§3.3(b); 3.4(b), (C».

Subsequent Event/Time Period
Town and Developer shall execute
release of Prior Development
Agreement, Prior Release
Agreement, First Option
Agreement, Subordinated Option
Agreement (but not Option A or
Option B) (§§I.2:(a); 4.1.(d».
Within .10 days, Town will execute
release of Option A (§2.2.(h».

Prior to commencement of
construction of any unit
(§2.2.(b».
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Event
First building permit

issued

Developer notifies Town
of Completion of
Conservation Improve-
ments (§2.2).

60 days prior to
Completion of
Construction of
each AHA Unit

30 days following
Construction of
each AHA Unit

Certificate of Occupancy
issued for Unit

Subsequent Event/Time Period
Town will release all of Option B
except portion relating to North
phase (§8.S). Within 180 days,
Senior Center must be completed
(§5.5.). Developer will insure
Project and provide Town with
certificates of insurance
(§7.1.).

If satisfactory, Town shall
release Security related to such
Improvements (§2.2.(i». 90 days
following notice by Town to
Developer that Improvements are
unsatisfactory, Town may draw on
Security to complete Improvements
(§2.2. (j».

Developer notifies AHA and Town
(§3.3(f».

Convey Unit to AHA (unless
earlier date agreed upon by
parties) (§3.3. (f».
Unit may be conveyed (§3.3(g».
At least 20 days before sale of
Restricted Unit is to be closed,
Approval Documents must be
delivered to Town Designee
(§3.4.(f».

within 10 days of receiving
Approval Documents, Town Designee
approves or disapproves sale of
Restricted Unit (§3.4.(f».
Sale of Restricted Unit must
close within 120 days of Town
Designee's approval (§3.4(f».
If no Eligible Purchase located
within 180 days of notification
of Town Designee, Restricted Unit
may be sold at market price
(§3.4.(h)
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Event
completion of Construction

of Senior Center

Completion of Construction
of Senior Center and 27
Units in South Phase

Completion of Construction
of Project

Request for estoppel
certificate

Unauthorized lien placed
on Development property

Developer's Default

Developer's Bankruptcy

Casualty to Project

Insurance on Project
to expire

Subsequent Event/Time period
Town and Developer execute 99
year lease of Senior Center to
Town (with 99 year extension
option) (§5.2). Town insures own
interest in Senior Center, per
lease.
Building permits for North phase
may be issued (§3.2(b».
Certificates of Occupancy for
further Units may be issued
(§3.3(g». Balance of Option B,
applicable to North phase, will
be released by Town (§8.5).
Town will execute release of
Agreement, and confirm release of
option A and option B (§§1.2.(b);
8.5).

Delivered by Town Designee within
15 days. (§§6.2(b)(vi); 9.10).
Developer must discharge within
15 days of notice (§8.1.(c».
Developer must cure within 60
days or Town may exercise Options
(§8.1). Construction Lender has
further 30 days to cure, or begin
curing, default (§6.2.(b)(iii».
Town has 180 day extension on
exercise of Options if zoning
relief required (§8.2).
Subsequent Developer of project
will execute new Agreement within
60 days of disaffirmance of
Agreement in bankruptcy
(§6.2(b) (v».
Developer shall reconstruct with
and to extent of available
proceeds within 18 months
(§7.3.)(d».
10 days prior, Town Designee may
notify Developer of Town's
intention to renew policy
(§7.1.). 5 days prior, Town may
procure insurance (§7.1).
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Notes: (1) Pursuant to §9.13, the Developer may extend any
deadline by up to one year for delays beyond its
control. These deadlines may be further extended
by the Town.

(2) Each party shall give the other prompt notice of
any material notice it receives .
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R. SMITH MANAGEMENT CORP.

292 GREAT ROAD • ACTON. MASSACHUSETTS 01720· TEL. (508) 263-3115

June 30, 1989

David Y. Bannard, Esquire
Palmer & Dodge
One Beacon street
Boston, MA 02108

Re: High street PCRC Trust

Dear Dave,

•
As you had discussed with Dick Cotter on June 28, 1989, I am

requesting an extension on the date for delivering of plans as
provided in paragraph 3 of the Escrow Agreement by and between the
Town of Acton and High street PCRC Trust, dated June 23, 1989.
After my discussion and Dick Cotter's discussion with Jack Dunphy
of Acton Survey & Engineering, the time that it will take to
down-size the High street PCRC Trust plans from I" = 60' to 1"=40'
and the printing of the plans for recording will not permit the
plans to be delivered by July 7, 1989 as the Escrow Agrement
requires.

This
plans in
days to
delivered
paragraph
1989.

letter is a request to extend the time for delivering the
paragraph 3 of the Escrow Agreement from fourteen (14)

twenty one (21) days so that the plans will now be
on or before July 14, 1989. The date of July 17, 1989 in
4 of the Escrow Agreement would be changed to July 24,

Ro

Richard M. Cotter, Esq.
Stanley L. Gordon, Esq.
Acton Survey & Engineering, Inc.

cc:

If the Town is in agreement with this request, please have the
duplicate copy of this letter signed by or on behalf of the Town.
The signed duplicate letter should be returned to me as soon as
possible.

Please call Dick Cotter (1-508-264-4770) if you have any
questions or if there is any problem with request •

•



•

•

•

PALMER & DODGE
ONE BEACON STREET

BOSTON, MASSACHUSETTS 02108

TELEPHONE (617) 573-0100

TELECOPIER (617) 227-_20

TELEX 951104

July 7, 1989

Richard M. Cotter, Esquire
wilson, Orcutt, Cotter & Greenberg, P.C.
201 Great Road
Acton, Massachusetts 01720
Re: Escrow Agreement Dated June 23, 1989 between Roy C.

Smith as trustee of the High Street PCRC Trust and the
Town of Acton

Dear Dick:
Don Johnson has authorized me to agree, on behalf of the

Town of Acton, to Roy C. Smith's request to extend the times
for performance stated in paragraphs 3 and 4 of the
referenced agreement by seven days. If you agree with this
extension, please have Roy Smith sign the enclosed
Instruction to Escrow Agent and return it to me.

I am also enclosing a memorandum setting forth the
deadlines and time periods set out in the Comprehensive
Development Agreement between ROY C. Smith as trustee of the
Trust and the Town dated June 23, 1989. please review this
document and contact me with any questions or comments you
may have.

DYB/kc
Enclo~re
cc: Mr. Don Johnson, Acton Town Manager

Mr. Roy C. Smith
Stanley Gordon, Esquire
(all with enclosure)
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•
INSTRUCTION TO ESCROW AGENT

The parties to this document make reference to a certain
Escrow Agreement dated June 23, 1989 (the "Escrow Agreement")
between Roy C. Smith as trustee of the High Street PCRC Trust
(the "Trust"), the Town of Acton (the "Town") and the lawfirm
of Palmer & Dodge ("Escrow Agent").
Roy C. Smith, as trustee of the Trust and the Town hereby
instruct and authorize the Escrow Agent to extend each of the
time periods stated in paragraphs 3 and 4 of the Escrow
Agreement by seven (7) days.

High Street PCRC Trust

~Manager

C. Smith, as trustee

•
Date: .

Date:

----------
-~

o/1.ilO. $(4 tJ£() " U.wrWED To 7owl.l Cnn.J.r£L- 7j;i;i9.
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AUDUBON HILL NORTH CONDOMINIUM

MASTER DEED

PHASE I

This Master Deed of the AUdubon Hill North Condominium made
this day of , 1989.

WITNESSETH that I, Roy C. smith, Trustee of High Street PCRC

Trust, under Declaration of Trust dated March 5, 1985, recorded on

October 13, 1987 in Book Page ---, Middlesex South
District Registry of Deeds, of Acton, Middlesex County,
Massachusetts, (hereinafter referred to as the "Declarant"), being

the owner of certain premises in Acton, Middlesex County,

Massachusetts, hereinafter described on Schedule A, by duly executing.and recording this Master Deed, does hereby submit said premises to

the provisions of Chapter 183A of the General Laws of Massachusetts

and by this Master Deed does create a Condominium, to be governed by

and subject to the provisions of said Chapter 183A (including any

amendments thereto hereafter enacted) and to that end, said Declarant

does hereby declare and provide as follows:

1. NAME OF CONDOMINIUM AND DESCRIPTION OF PREMISES

The name of the Condominium shall be the Audubon Hill North
Condominium. The premises which constitute the condominium comprise

the land (the "Land") situated at High Street, Acton,Middlesex
I

•
(res phased 06/22/89)
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County, Massachusetts together with the improvements and building now
existing and to be hereinafter constructed thereon (collectively, the
"Condominium"), as shown on a plan entitled, "Audubon Hill North
Condominium" dated -----------, 1988, to be recorded
herewith, said plan being the Condominium Plans hereinafter referred
to, all which are recorded herewith, said premises being bounded and
described as set forth on the attached Schedule A. Said Audubon Hill
North Condominium Phase I consists of six (6) units and is the first
phase of a three (3) phase condominium. Said Declarant reserves the
right, but not the obligation, to create additional phases, including
any part thereof as shown on the plans hereinbefore mentioned. When
and if all Phases are completed, the Condominium will contain thirty

Phase ISaid• (30) units.
containing three (3) units

consists
and has

of two (2) buildings each
access through a private road

named Audubon Drive to High Street, Acton, Massachusetts, all as
shown on the Condominium Plans which shows the layout, location, unit
numbers and dimensions of the units as built. Said premises are
submitted to the provisions of Chapter 183A and are subject to the
right and easement hereby reserved by the Declarant to construct the
buildings, parking areas and roadways designated as Phases II and
III, as shown on the Condominium Plans hereinabove referred to. The
Declarant also reserves the right to have as an appurtenance to the
construction of Phases II and III an easement to pass and repass over
the said land, including the right to store equipment and supplies,

• - 2 -



• so far as the same are necessary and convenient for the construction
of the said Phases II and III. The Declarant, its successors and
assigns, shall have such right and easement to use driveways and
walkways affording access to the said premises including the right
and easement to construct additional driveways and walkways to serve
the said buildings in Phases II and III provided that such easement
for access and construction shall not interfere with the access of
the owners of the units in Phase I to their units.

The Declarant further reserves the right in the construction
and creation of subsequent phases (including the right to create sub
phases within one or more phases), to change the order of such phases
provided that in all instances the percentage of interest
attributable to each such unit then existing shall be determined in a

~ manner in conformity with the provisions of Chapter 183A, as amended.
The Declarant reserves the right to grant easements over, under,

through and across the common areas of the Condominium Land and
Building for the purpose of installing cable television lines serving
the Units in the Condominium and such other equipment as may be
necessary for the installation and operation of the same.

2. DEFINITIONS

All terms and expressions herein used which are defined in
Chapter 183A of the General Laws of Massachusetts, as amended, shall
have the same meanings unless the context otherwise requires •
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• 3. LEGAL ORGANIZATION
The Audubon Hill North Condominium Rules and Requlations shall

refer to those Rules and Regulations as shall be adopted by the board
of governors of the Association from time to time.

The Audubon Hill North Condominium Association. Inc.
hereinafter referred to as the "Association", shall be the
organization of Unit Owners organized pursuant to Chapter 180 of the
General Laws of Massachusetts, which corporation will manage and
regulate the aforesaid Condominium, pursuant to the By-Laws of the
Association, this instrument, and Chapter 183A of the General Laws of
Massachusetts.

Membership in the Association is appurtenant to Unit Ownership
~ in the aforesaid Condominium and shall not be severable in any manner

therefrom and this provision may not be amended by the Declarant, its
successors or assigns.

The Board of Governors of the Association shall consist of at
least three and not more than five persons. Initially, there shall
be three governors appointed by the Declarant (including successors
in the event of vacancy) who shall serve until the second annual
meeting of the Unit Owners. Thereafter, the governors shall be
elected by and from the members of the Association.

Officers of the Association shall consist of a President, a
Treasurer and a Clerk. The initial officers shall be appointed by
the Declarant •

•
Subsequent officers shall be elected by the Board of
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• Governors to serve as such officers and Unit Owners. In the event of
a Corporate Unit Owner, the officer may be a director or officer
thereof. In the event of a Trust Unit Owner, the officer may be a
Trustee or beneficiary thereof.

The By-Laws of the Association shall refer to those By-Laws of
the Association which have been duly adopted in accordance with the
provisions of Chapter 183A of the General Laws of Massachusetts by
the Board of Governors and are incorporated herein by reference and
such amendments thereto as may from time to time be enacted.

4. DESCRIPTION OF BUILDING
Phase I of the Condominium consists of two (2) buildings each

containing three (3) units, for a total of six (6) units), and having
• access through a walkway, driveway and Audubon Drive to High street,

all as shown on the Condominium plans above described and having such
characteristics as are set forth in Schedule B and shown on the
aforesaid Condominium Plans. The building has a masonry foundation,
wood frame, wood siding with asphalt shingle roof.

5. DESIGNATION OF UNITS
Unit Designation, Number of Rooms, Approximate Area, Location

and other descriptive information are as shown on the attached
Schedule B, in the Condominium plans, all of which are incorporated
herein and made a part hereof.

6. INTEREST OF UNIT OWNER

•
The Owners of each Unit shall be entitled to an undivided
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• interest in the common areas and facilities of the Condominium in the

percentages set forth in the attached Schedule C, which percentages

also reflect anticipated future development of a given order and mix

of Units. The Declarant reserves the right to change such order and

mix, and the corresponding percentage interest appertaining to the

Units, including Units existing before as well as after such change,

provided that such percentage interests as modified are in compliance
with Chapter 183A, as amended.

7. BOUNDARIES OF UNITS

The boundaries of the Units are as follows:

101- ,-,.!{
1,>(:1 r \~..,

•
a. Floor: The upper surface of the concrete basement floor or

concrete first floor for units without basements;

b. Ceiling: The plane of the lower surface of attic roof
rafters.

c. Interior Building Walls Between the Units:

The plane of the interior surface of the wall studs facing
each Unit.

d. Exterior Building Walls, Doors and Windows:

The planes of the interior surface of the wall studs or

in case of a concrete wall, the interior surface of said

concrete wall; as to doors, the exterior surface thereof;

as to windows, the exterior surface of the glass and window
frames.

8. MODIFICATION OF UNITS
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•
changes

The owner of any unit may not, at any time, make any
or modifications of the exterior of said Unit or any interior

•

changes which affect, or in any way modify, the structural or
supportive characteristics or integrity of the building or its
services; however, such Owner may modify the interior construction of
such unit in any manner not inconsistent herewith, and further may at
any time and from time to time, change the use and designation of any
room or space within such Unit, subject always to provisions of this
Master Deed and the provisions of the By-Laws of the Association,
including the Rules and Regulations promulgated thereunder. Any and
all work with respect to the foregoing shall be done in a good and
workmanlike manner pursuant to a building permit duly issued by the
local building permit authority, if required, and pursuant to the
plans and specifications which have been submitted to and approved by
the Board of Governors of the Association. Such approval shall not
be unreasonably withheld or delayed.

9.1 RESTRICTIONS ON THE USE OF ALL UNITS
Each Unit is hereby restricted to residential use and
by senior citizens or to a senior citizen and his or her
For purpose of this Master Deed, a senior citizen shall be

defined as any natural person of age 55 or older.
(b) Every sale, resale, or other conveyance of every Unit,

whether by the Declarant, or its successors, and or assigns, shall be
to a senior citizen, or to the son or daughter of a senior citizen,
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• so long as

;..V~~
~

the senior citizen oeccrpiesthe unit owned by his or her
son or daughter.

(c) Each Residential Unit shall be occupied by no more than
,)t~wo persons

;/' citizens or
as a single-family residence, who are both Senior
are a Senior citizen and spouse, except that a parent or

the parents of a Unit owner may reside in such Unit in addition to
the aforesaid two (2) Persons, and provided, further, that upon
receipt of written permission from the Board of Governor's, a member
of the Unit owner's Immediate Family (other than spouse) may reside
in such unit upon a showing of good cause.

(d) Overnight guests who are not senior citizens shall be

exceed one (1) month per year, with the written permission of the
IS",,.

to

allowed for reasonable visitation periods not to exceed one (1) week
duration, but children or grandchildren may visit for a period notin•

Board of Governors.
(e) Any lease or rental agreement for any unit shall be to a

senior citizen, or to a senior citizen and his or her spouse, in
writing and specifically subject to the Master Deed, the By-Laws of
the Association and the Rules and Regulations of the Condominium,
including the restrictions with respect to occupancy, and shall have
a minimum initial term of six (6) months. No Restricted Unit shall
be leased, sublet or licensed except to a Senior citizen or Senior
citizen and spouse who would qualify as an Eligible Purchaser

•
pursuant to the terms and conditions of this Master Deed. The
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• aggregate of the annual compensation paid by any tenant or tenants as
rental for a Restricted Unit shall not exceed the net expense to the
owner of such unit associated with owning such Unit, which net
expense shall be defined as the sum of owner's annual mortgage
paYments, including principal and interest; condominium fees and
assessments; insurance maintained on the unit; a return of ten
percent (10%) annual interest on the owner's downpaYment; and any
utility fees incurred by the owner in connection with the Unit.

Upon the rental of any Restricted Unit, the owner of said unit
shall provide the Board of Governors with documentation sufficient to
substantiate the preceding requirements. The provisions of this last
Paragraph shall not apply to non-restricted units. A copy of all

•leases or
occupants,

rental agreements, together with proof of age of all
as executed (~r a~ount of ren~delet~~e

urt1"t-"'SWI1ers..--ept.iuh)shall promptly be furnished to the Board of
Governors who shall keep and maintain the same as part of its
records. The Board of Governors shall also be furnished at the same
time with written acknowledgment of the lessee that the lessee has
received copies of and will comply with the provisions of such Master
Deed, By-Laws and Rules and Regulations. Notwithstanding the
foregoing, the said Declarant, its successors, assigns 07~f5~~.~
entities shall have the further right to let or lease'to a sert16r

q.\
citizen as defined in Section g(a) herein, any Units (Restricted or
Non-Restricted) which have not been sold by it, including any such
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• Unit later acquired or later leased by it upon such terms and for
such periods, but not less than thirty (30) days, as it, in it sole
discretion, shall determine.

(f) The occupants of each unit shall be entitled to keep one
(1) pet, either a cat or a dog per unit and the keeping of any such
pet shall be subject to the Rules and Regulations adopted by the
Board of Governors and in the event that any such pet, in the sole
discretion of the Board of Governors, causes or creates a nuisance,
said pet shall be permanently removed from the property upon three
(3) days' notice.

The use of Units by all persons authorized to use same shall be
at all times subject to the provisions contained in this instrument,

~ the By-Laws
be prescribed

of the Association and such Rules and Regulations as may
and established to govern such use or which may

hereafter be prescribed and established by the Board of Governors of
the Association. Any Unit Owner found by the Massachusetts Superior
Court to be in violation of the provisions of this Master Deed,
By-Laws and Rules and Regulations of the Association shall be liable
for the reasonable counsel fees incurred by the association in
enforcing same.

The Association also reserve the right and easement to enter
onto the premises, from time to time, at reasonable hours, for the
purpose of reconstructing and repairing adjoining Units, common areas
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• and facilities and to perform any obligations of the Association

•

required or permitted to be performed under this Master Deed and/or
the By-Laws of the Association.

Every unit Deed conveying an interest in a Unit shall contain a
statement that such unit is subject to the foregoing restrictions on
the use of the units and the foregoing restrictions on use shall be
attached to and made a part of each unit Deed and shall be

1enforceable for a period of forty (40) ·years from the recording of
this Master Deed.

9.2 RESTRICTIONS ON THE FIRST SALE OF THE RESTRICTED UNITS
(a) unit Nos. 102, 106, 110, 113, 117, 121, 122, 126, and 128

shall be known as the "Restricted Units". These restrictions shall
not apply to all other units in the Condominium, which Units shall be
known as the "Non-Restricted units".

(b) The first sale of Unit Nos. 102, 106, 110, 113, 117, 121
and 122, Audubon Lane, (hereinafter called "Restricted Units") by the
Declarant shall be restricted to a maximum gross sales price not to
exceed seventy-five (75%) percent of the Fair Market Value of the
price of the Non-Restricted Units (the "Discounted Price") (for
example, if the price of the Non-Restricted unit is Two Hundred
Twenty Thousand ($220,000.00) Dollars, the maximum gross sales price
of a Restricted Unit would be One Hundred and Sixty-Five Thousand
($165,000.00) Dollars); and the first sale of Unit Nos. 126 and 128,

•
Audubon Lane, (hereinafter called "Restricted Units") by the
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• Declarant shall be restricted to a gross sales price of Sixty-Five
Thousand and 00/100 ($65,000.00) Dollars and have been presold to the
Acton Housing Authority. The first sale of the Restricted Units,
except for the sale of unit Nos. 126 and 128 which have been pre-sold
to the Acton Housing Authority shall be to an Eligible Purchaser. An
Eligible Purchaser shall be defined as a person or persons who is
able to qualify pursuant to the Federal National Mortgage Association
(FNMA) or Federal Home Loan Mortgage Corporation (FHLMC), or their
successors, income qualifications for a mortgage loan in a principal
sum no greater than the gross sales price as previously set forth
herein. A deed of the first sale of any of the aforesaid "restricted
units", executed by the Declarant, shall conclusively be relied upon
by third

• purchaser,
parties that the grantee named in said deed is an eligible

as defined in section 9.2 herein and that the conveyance
of the Unit by the Declarant to the Grantee complies in all respect
tot he restrictions as set forth herein. The Declarant further
reserves the right to amend this restriction by substituting a
different unit for any of the above-described "restricted units", so
long as the total number of units so restricted herein is not reduced
in number.

9.3 RESTRICTIONS ON THE RESALE OF THE RESTRICTED UNITS
(a) The Maximum Resale Price of the Restricted Units is the

price, as of a given date, equal to seventy five (75%) percent of the
Appraisal Value of such Unit (For example, if at the time of the
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• resale of a Restricted unit, the Appraised Value of the Unit is Three
Hundred Thousand ($300,000.00) Dollars; the maximum resale price of
the unit is Two Hundred and Twenty Five Thousand ($225,000.00)
DOllars~ Appraised Value as set forth herein, as to a Restricted
Unit, the fair market value of the Restricted unit as determined by
real estate appraiser duly licensed and qualified in the Commonwealth
of Massachusetts chosen from a list of such appraisers selected by
the Town; provided, however, that the fair market value determination
shall be made as though the Unit were not a Restricted Unit, but
shall take into account that the Unit is located within a condominium

Unrestricted and Restricted Units; and provided further that the
initial Appraised Value of
established by the Developer.

any Unit shall be the market price
Such appraisal shall generally satisfy•

development restricted to senior Citizens containing both

the appraisal standards established from time to time by the Federal
National Mortgage Association or another nationally recognized
secondary mortgage market investor selected by the Town.

(b) Price. For a period of forty (40) years from the date of
this Master Deed no Restricted Unit or any interest therein shall be
sold, conveyed, or otherwise transferred, and no attempted sale,
conveyance or transfer thereof shall be valid unless the aggregate
value of all consideration and payments of every kind given or paid
by the purchaser to the owner of such Restricted Unit of and in
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• connection with the transfer of such Restricted Unit, is equal to or
less than Maximum Resale Price for such Unit determined as of a date
not later than the date of transfer or conveyance of title to such
unit. In the event that the price restrictions contained herein~ot
be extended as provided herein or be withdrawn prior to the
expiration of such forty (40) years period, the sum equal to the
difference of
Unit's Maximum

the amount received by the Seller of the unit and the
Resale ~rice shall be paid to the Town to be held in~

•

•

trust for Senior Citizens activities.
(c) Income. For a period of forty (40) years from the date

of this Agreement, no Restricted unit or any interest therein shall
be sold, conveyed or otherwise transferred and no1 attempted sale,
conveyance or transfer thereof shall be valid, unless the purchaser
of such Restricted Unit is an Eligible Purchaser.

(d) Town Designee. Means any person or entity designated by
the Town in accordance with this Master Deed to act for the Town with
respect to this Agreement or to administer any provisions hereof, or
any assignee or other transferee of the Town's rights to enforce the
provisions of this Agreement and to hold the benefit of and enforce
the restrictions and conditions contained in this Agreement, provided
that the Town shall prepare and record a certificate with the
Registry of Deeds and the Registry District setting forth such facts
and shall deliver a copy of such certificate to the Developer and/or
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• designee of the Developer or his ~ hers sucessors and assigns. The
Town hereby designates as the initial
Town Designee and hereby confirms that the Town Designee shall have

authority to give the notices, approvals and certifications and tot

take such other actions as are provided to be given, taken or
performed by the Town Designee under this Agreement, and the

Developer and any Unit purchaser or Lender may rely conclusively on

any such notice, approval, certification or action taken by the Town
Designee.

(e) Affidavit of Comnliance with Restrictions. After the

initial sale of the Restricted units by the Developer and prior to
the resale of any Restricted units by the subsequent owner of such
Restricted Unit (a "Seller"), the Seller shall deliver to the Town

• Designee, as further provided below, an affidavit executed under oath
and acknowledged by both the Seller and the Prospective Purchaser of

the Unit, identifying the Unit in question, the then-current owner

thereof and the prospective purchaser thereof and the names and ages

of all persons in the Prospective Purchaser's household, and stating
and affirming:

(i) That
including a
and

the Prospective Purchaser is an Eligible Purchaser,
copy of a Mortgage Lender's Certification thereof;

•
(ii) The agreed purchase price, including the aggregate value
of all payments, all mortgages or other liabilities assumed and
all other consideration of every kind, previously given or paid
or subsequently to be given or paid by such Prospective
Purchaser to the Seller for or in connection with the transfer
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• of the Unit or any interest therein. Such affidavit shall also
contain the price paid for such Unit by such Seller and
calculation of the Maximum Resale Price of such unit as of the
date not later than the date set for closing of the proposed
sale.
(f) Certificate from Town. At least twenty (20 days prior to

the closing of any sale, conveyance or transfer of any Restricted
Unit, the Seller shall deliver the Approval Documents to the Town
Designee. The Approval Documents shall be delivered to the Town
Designee at its mailing address set forth on the first page of this
Deed or such other address for the Town as shall of record, marked to
the attention of the Town Designee then appearing of record. In each
case the Approval Documents so delivered shall be accompanied by a
notice stating that a response to the matters referred to therein is
required, and specifying the addresses for notice purposes of the

4It' Prospective Purchaser of the Unit and the Seller. If the Approval
Documents delivered to the Town Designee are acceptable and indicate
to the satisfaction of the Town Designee that the annual household
income of the Prospective Purchaser, and the sale or resale price of
the Unit, comply with the restrictions set forth herein, and that the
proposed sale is otherwise in compliance with such restrictions,
then, within ten (10) business days of receipt by the Town Designee
from the Seller of the Approval Documents, the Town Designee shall
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• prepare and deliver to the Seller, at the current address for notice

•

•

purposes of such party contained in the records of the Town Designee,
or at the unit in question, the documents described below, as may be
appropriate:

(i) a Certificate in recordable form signed an acknoeldge
the Town Designee referring to the Unit in .
Seller thereof, the Prospective Purchaser thereof, and
purchase price therefor, and stating:
(a) that the proposed sa~e or transfer of the unit to the
Prospective Purchaser 1S in compliance with the
restrictions contained in this Deed; or
(b) that the Town Designee on behalf of the Town waives
the right to enforce the restrictions set forth herein or
any of them in connection with the proposed sale or
transfer; or

(ii) written notice stating that the Approval Documents
delivered to the Town Designee are not satisfactory to the .~
Town or do not indicate that the annual household income~~'
of the Prospective Purchaser, and the sale or resale
price, as the case may be, comply with the restrictions
contained herein, and specifying each particular instance
in which the Approval Documents are not satisfactory. In
such event the Unit may not be sold to such prospective
purchaser unless and until the Town Designee subsequently
approves revised Approval Documents.

All certificates of the type described in (i) above issued by
the Town Designee shall bear the date of execution thereof. Any good
faith purchaser of any restricted unit and any lender or other party
taking a security interest in such Unit may rely upon a certificate
of the type referred to in (i) above referring to such Unit and such

- 17 -



• Certificate so executed by the Town designee shall be treated as
conclusive evidence of the matters stated therein and may be recorded
in connection with conveyance of the Unit, provided that, in the case
of a certificate issued pursuant to section 9.2 (i)(~ above, the
consideration recited in the deed or other instrument conveying such
Unit is not greater than the consideration stated in the certificate,
and provided further, that conveyance of such Unit in accordance with
the restrictions takes place within one hundred and twenty (120) days
from the date of the certificate of the Town Designee as provided
above. If the conveyance of such Units pursuant to such Approval
Documents and certificate does not occur within on hundred and twenty
(120) days of the date of execution by the Town Designee of such

,_ certificate,•'•. .1 deliver to
the Seller and Prospective Purchaser may execute and

the Town Designee additional affidavits in the form
provided above, or other revised Approval Documents, all in

•

accordance herewith, and the provisions of this section with respect
to issuance of a certificate or notice by the Town Designee and
conveyance in accordance therewith shall be applicable to any such
additional affidavits and other Approval Documents.

within ten (10) day of the closing of the sale of any
Restricted Unit, the purchaser of such Unit shall deliver to the Town
Designee a true copy of the Unit deed of such unit as recorded,
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• together with information as to the place of recording thereof in the
public records. Failure of the purchaser to comply with the
preceding sentence shall not affect the validity of such unit deed.

(g) Lack of Eligible Purchaser
(i) If the owner of a Restricted Unit places a Restricted Unit

for resale on the open market, with a real estate
brokerage company (including the listing of the Restricted
Unit with a MUltiple Listing Service) and after
utilization of all due diligence, and the expiration of
one hundred and eighty (180) days from the date of the
orig~nal lis~ng agreement, the owner is unable to secure
an eligible ~urchaser to purchase the Restricted Unit for
the ~aximum ~esale price, then and only in such instance
may the Restricted unit be sold without compliance with
the foregoing resale restrictions which restrictions shall
then be forever released as to the particular restricted
unit.

•
(ii) In the event a Restricted Unit is

Paragraph 9.3 (G)(i), the sum equal
the amount received by the Seller
Unit's maximum Resale price shall
H~ity to be utilized for
Senior Citizens.

sold as described in
to the difference of

of the Unit and the~~
be paid to the Acton
the benefit of other

•

(iii) Prior to the sale of any restricted unit pursuant to
Paragraph 9.3(g), the Seller shall deliver to the Town
Designee, an affidavit executed under oath and
acknowledged by both the Seller and the prospective
purchaser of the unit in question. The then current owner
thereof and the prospective purchaser thereof and the
names and ages of all persons in the prospective purchaser
household and stating and affirming:
(a) That the Unit was listed for sale with a real estate
brokerage company, the name and address of the real estate
company, and the specific time periods of the listing,
including reference to the multiple listing service
wherein the Unit was so listed for sale.
(b) The agreed purchaser price, including the aggregate
value of all paYments, all mortgages or other liabilities
assumed and all other consideration of every kind,
previously given or paid or sUbsequently to be given or
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•

paid by such Prospective Purchaser to the Seller for or in
connection with the transfer of the unit or any interest
therein. In the case of a proposed sale by a Seller other
than the Developer, such affidavit shall also contain the
price paid for such Unit by such Seller and calculation of
the Maximum Resale Price of such Unit as of the date not
later than the date set for closing of the proposed sale.
(c) A certificate from the Town similar in form and
content to the Certificate described in section 9.3(f)
herein shall be required, except that such Certificate
shall also state:
(i) That the proposed sale or transfer of the unit to the
Prospective Purchaser is approved although the sale is not
in compliance with the intent O.f,the~estrictions
contained in this deed. ~~~~l

(ii) That the Town deSig-~on behalf of the Town waives
the right to enforce the~;t~ictions set forth herein or
any of them in connection with the proposed sale or
transfer; or
(iii) That the Town acknowledges receipt of funds
required to be paid pursuant to section 9.3(G) (2) herein
and that the unit in question is no longer a "Restricted
unit and is released as a Restricted unit and from these
restrictions in perpetuity.

(h) Rights of Mortaages. Notwithstanding anything herein to
the contrary, if the Holder of record of a first mortgage granted to
a state or national bank, state or federal savings and loan
association, cooperative bank, mortgage company, trust company,

•

insurance company or other institutional lender or its successors or
assigns shall acquire the Property by reason of foreclosure, the
restrictions and covenants herein contained shall not apply to such
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• holder upon such acquisition of Property or to any purchaser
(other than the Mortgagor) of the Property at a foreclosure sale
conducted by such holder, or any purchaser (other than the Mortgagor)

Covenants to Run with the Land. It is intended and

Condominium Association, Town of Acton or Acton Housing
and said Notice is recorded with the Middlesex South

that the agreements, covenants and restrictions set forth
shall run with the Development Property and shall be binding

the Develo ~r, its successors and assigns, for the benefit of

be extended if a Notice is executed by a Unit Owner, Unit

Property from such holder.
~ Extension of Restrictions. The period of enforceability

the Restrictions as set forth in Sections 9.1, 9.2 and 9.3 herein

upon
above

District Registry of Deeds.

and enforceable by the Town for a period of forty (40) years.
Without limiting any other rights or remedies of the Town, its
successors or assigns, any sale or other transfer or conveyance of
any Restricted unit in violation of the provisions of this Agreement
in the absence of a certificate from the Town approving such sale,
transfer or conveyance as provided hereinabove, shall, to the maximum
extent permitted by law, be voidable by the Town, its successors or
assigns by suit in equity to enforce such restrictions •
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10. UNIT APPURTENANCES
Appurtenant to each Unit is the following:
a. Membership in the Association which shall be in the same

percentage as an individual unit Owner common interest.
Such membership is not assignable or severable from the
ownership of such Unit.

b. The exclusive easement to use the decks or porches
adjacent to each Unit, if any there be, as shown on the
said condominium plans recorded with the Master Deed which
is incorporated herein by reference.

c. The exclusive easement to use the garage and one parking
space, each bearing the respective unit number, as shown
on the said condominium plans recorded with the Master
Deed, which are incorporated hereby by reference.

All of the units shall have appurtenant thereto, in common
with each other, the right and easement to use the common areas,
including the exclusive easement, if any, as may be granted in the
Master Deed and as shown on said Condominium plans, subject to and in
accordance with the restrictions, limitations, provisions and
conditions as hereinbefore and hereinafter set forth in this Master
Deed and the provisions of the By-Laws of the Association and the
Rules and Regulations promulgated under the By-Laws •
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• 11. COMMON AREAS AND FACILITIES
The common areas and facilities of the aforesaid Condominium

comprise and consist of (a) the land described in the attached
Schedule A as may from time to time be amended, together with the
benefit of and subject to the rights and easements referred to in
this Master Deed and on the Audubon Hill North Condominium plans
annexed hereto; The said Common Areas are further subject to the
right and easement of the Declarant to construct, mortgage and lease
the structures constituting Phases II through III, and thereafter to
submit the same as phases by Amendment to the Master Deed, as
provided herein, provided, however, that until amendments are
recorded by the Declarant, the structures will remain the property of
the

~ the
Declarant and

foundations,
shall not constitute part of the Condominium; (b)
structural columns, girders, beams, supports,

exterior walls, interior floor joists and ceiling joists, including
all studding and the common walls between the said Units of the
building and between units and the common areas; (c) roof of
buildings, all sewer, water and electric lines, flue lines, conduits,
ducts, pipes, plumbing, wiring, flues and other facilities for the
furnishing of utility services which are contained in portions of the
building contributing to the service and/or support of the Unit,
other Units or common areas and facilities, but not including the
lighting, heating, plumbing and other fixtures and kitchen and
bathroom cabinets located solely within said Unit service the same
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• exclusively; (d) all such facilities contained within any unit which
serves part of the Condominium other than the Unit within which such
facilities are contained; (e) the yards, lawns, gardens, driveways,
walkways, and the improvements thereon and thereof, including walls,
railings, steps, lighting fixtures and plants; (f) in the master
television antenna systems and other facilities thereof, if any there
be; (g) the parking lot and driveway subject to the exclusive
easement of the unit owners;and (h) all other elements and features
of the Condominium however designated or described excepting only the
Units themselves as herein defined and described.

Notwithstanding anything to the contrary herein contained ,the
said common areas and facilities are subject to such exclusive
rights, easements and limitations on use contained in other portions
of this Master Deed or as may hereafter be established pursuant to
the provisions of this Master Deed.

12. EASEMENTS AND ENCROACHMENTS: UNITS AND COMMON AREAS
If any Unit, now or hereafter, encroaches upon any other Unit

or upon a portion of the common areas and facilities, or if any
portion of the common areas or facilities, now or hereafter,
encroaches upon any Unit as a result of the construction,
reconstruction, repairing, shifting, settling or movement of any
portion of the improvements, a valid easement of the encroachment and
for the maintenance for the same, shall exist so long as the building
stands •

• - 24 -



•

•

•

13. COMMON ELEMENTS: DETERMINATION OF PERCENTAGE
The determination of the percentage of interest of the

respective Units in the common areas and facilities has been made
upon the basis of the approximate relative fair market value of each
Unit to the aggregate fair market value of all the Units in the
Condominium, in accordance with the provisions of Chapter 183A of the
General Laws of Massachusetts. Any such amendments in subsequent
phases to the Units then existing in the condominium as hereinbefore
and hereinafter provided shall also be made on the foregoing basis.

14. AMENDMENT OF MASTER DEED
While the Declarant owns at least fifty (50%) percent of the

percentage interest of the Units in the Condominium, this Master Deed
may be amended by a majority vote of Unit Owners which shall
constitute written consent of the Unit Owners and, by the written
consent of the majority of the holders of the first mortgages on
mortgaged Units, provided that any such amendment shall not
substantially reduce the enjoYment or substantially increase the
burdens of any Unit Owner.

Thereafter, this Master Deed may be amended subject to the
restrictions of Chapter 183A of the General Laws of Massachusetts
and, except as provided otherwise in this instrument or the By-LaWs
of the Association, by a vote of sixty-even (67%) percent in interest
of the Unit Owners and written consent of at least fifty-one (51%)
percent of the holders of the first mortgages on mortgaged Units .
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•

Notwithstanding the foregoing, no such amendment shall restrict or
interfere with the right of the Declarant to sell, mortgage or
otherwise dispose of any Condominium Unit owned by it.

Any amendment involving a change in percentage interest shall,
subject to the provisions of section 16 below, require the assent of
all unit owners whose percentage interest is affected by such
change. No amendment shall be effective until recorded with the said
Registry of Deeds.

Notwithstanding any of the provisions herein or of Chapter
la3A, the Declarant, its successors and assigns, reserves the right
to construct on the premises such additional units (or any lesser
part thereof) as described in Paragraph 1 and Paragraph 11, and after
such construction is substantially completed to amend this Master
Deed creating Phases II and III (including any sub phases), as
hereinbefore described, and each Unit Owner, his successors, assigns
and mortgagees shall, by the acceptance and recording of his unit
Deed under this Master Deed and Amendments thereto, irrevocably
appoints the Declarant, its successors, assigns and mortgagees as his
attorney to execute, acknowledge and deliver any and all instruments
necessary to accomplish the provisions of this Master Deed. The
right to amend this Master Deed to add such additional phase or
phases shall expire seven (7) years from the date of recording this
Master Deed. All future improvements with respect to the phases to
be added shall be consistent with the initial improvements in terms
of quality of construction •
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15. TERMINATION
The Unit Owners may remove the property from the provisions of

Chapter 183A of the General Laws of Massachusetts and this Master
Deed by the procedure set forth in the appropriate section of said
Chapter 183A, as may be amended from time to time.

Upon such removal, the Unit Owners shall be deemed to own the
Condominium property as tenants in common, each Unit Owner having an
undivided interest therein in the same percentage of undivided
interest as previously owned by him in the common areas and
facilities.

The removal provided for in this paragraph and in the By-Law of
the Association shall not bar the subsequent re-submission of the
premises to the provisions of Chapter 183A of the General Laws of
Massachusetts.

16. MORTGAGEE STATUS
Notwithstanding anything in this Master Deed or the Condominium

Association or its By-Laws to the contrary, the following provisions
shall apply for the protection of the holders, insurers or guarantors
of the first mortgages (hereinafter "First Mortgagees") of record
with respect to the Units and shall be enforceable by any First
Mortgagee:

a. In the even that the Unit Owners shall amend this Master
Deed or the Condominium Association or its By-Laws to
including therein any right of first refusal in connection
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with the sale of a unit, such right of first refusal shall
not impair the rights of a First Mortgagee to:
(i) foreclose or take title to a Unit pursuant to the
remedies provided in its mortgage; or

(ii) accept a deed (or assignment) in lieu of foreclosure
in the even of default by a mortgagor; or
(iii) sell or lease a Unit acquired by the First
Mortgagee.

b. Any party who takes title to a Unit by foreclosure sale
duly conducted by a First Mortgagee shall be exempt from
any such right of first refusal adopted by the Unit Owners
and incorporated in this Master Deed or the Condominium
Association or its By-Laws;

c. Any first Mortgagee who obtains title to a Unit by
foreclosure or pursuant to any other remedies provided in
its mortgage or by-law shall not be liable for such unit's
unpaid common expenses or dues which accrued prior to the
acquisition of title to such Unit by such First Mortgagee;

d. Except as provided by statue in case of condemnation or
substantial loss to the Units and/or common elements of the
Condominium, the prior written consent of the Owners of the
Units (other than the Declarant) to which at least

•
sixty-seven (67%) percent of the votes in the Association

- 28 -



•

•

•

are allocated and the approval of the First Mortgagees
which have at least fifty-one (51%) percent of the votes
subject to such first mortgages, shall be required to:
(i) by any act or omission, seek to abandon or terminate

the Condominium; or
(ii) change the pro rata interest or obligations of any

individual Unit for the purpose of:
(a) levying assessments or charges or allocating

distributions of hazard insurance proceeds or
condemnation awards, or

(b) Determining the pro rata share of ownership of each
Unit in the common areas and facilities.

(iii) partition or subdivide any Unit; or
(iv) by an act or omission seek to abandon, partition,

subdivide, encumber, sell or transfer the common
areas and facilities, provided that the granting of
easements for public facilities or for other pUblic
purposes consistent with the intended use of the
common areas and facilities shall not be deemed an
action for which prior consent of the First
Mortgagees shall be required pursuant to this clause;
or
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(v)•

•

•

use hazard insurance proceed on account of losses to
either the Units or the common areas and facilities
for other than repair, replacement or reconstruction
thereof; or

(vi) add or amend any material provisions of the
Condominium documents of the Condominium which
establish, provide for, govern or regulate any of the
following:

(a) voting;
(b) assessments, assessment liens or subordination of any

such liens;
(c) reserves for maintenance, repair and replacement of

the common areas (or Units, if applicable);
(d) insurance or fidelity bonds;
(e) rights to use common areas;
(f) responsibility for maintenance and repair of several

portions of the Condominium;
(g) expansion or contraction of the Condominium or

addition, annexation or withdrawal of property to or
from the project, except as in this Master Deed
reserved;

(h) boundaries of any Unit;
(i) the interest in the common areas;
(j) convertibility of units into common areas or of

common areas into units;
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(k) leasing of units;
(1) imposition of any restrictions on a Unit Owner's

right to sell or transfer his unit, including any
right of first refusal or similar restriction;

(m) a decision by the Association to establish self
management when professional management had been
required previously by a First Mortgagee;

(n) restoration or repair of the Condominium after a
hazard damage or partial condemnation in a manner
other than specified in this Master Deed or By-Laws;

(0) any action to terminate the legal status of the
Condominium after substantial destruction or
condemnation occurs; or

(p) any provisions which are for the express benefit of
mortgage holders First Mortgagees or eligible
insurers or guarantors of first mortgages on Unit.

In addition, prior written consent of the First Mortgagees
representing at least 67% of the votes of the mortgaged units shall
be required to terminate the legal status of the Condominium for
reasons other than substantial destruction or condemnation of the
Condominium property.

If an addition or amendment does not constitute a material
change, such as the correction of a technical error or the
clarification of a statement, consent shall be assumed when a First
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Mortgagee fails to submit a response to any written proposal for an
amendment within 30 days after the proposal is made. An affidavit by
the Clerk of the Board of Governors appended to the amendment naming
reference to this provision stating that notice was given as above
provided and no response had been received from the First Mortgagee
within 30 days shall be conclusive evidence of such facts and may be
relied upon by third parties with respect thereto.

e. Consistent with the provisions of Chapter 183A, all taxes,
assessments and charges which may become liens prior to a
first mortgage under the laws of The Commonwealth of
Massachusetts shall relate only to the individual Units and
not to the Condominium as a whole:

f. In no event shall any provision of this Master Deed of the
Condominium Association or its By-Laws give a Unit Owner or
any other party priority over any rights of a First
Mortgagee pursuant to its mortgage in the case of a
distribution to such Unit Owner of insurance proceeds or
condemnation awards for losses to or taking of such unit
and/or the common areas and facilities.

g. A First Mortgagee, upon request made to the Board of
Governors of the Condominium Association, shall be entitled
to written notice of:
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(i) any condemnation loss or any casualty loss which
affects a Masterial portion of the Condominium or any
Unit on which there is a first mortgage owned or held
by a First Mortgagee:

(ii) any delinquency in the payment of assessment or
charges owed by an Owner of a unit subject to a first
mortgage owned or held by a First Mortgagee
which remains uncured for a period of sixty (60)
days:

(iii) any lapse, cancellation or Masterial modification of
any insurance policy or fidelity bond maintained by
the Association: and

(iv) any proposed action which would require the consent
of a specified percentage of First Mortgagees.

17. CONDOMINIUM CONTRACTS
Any agreement for professional management of the Condominium,

or any other contract or lease with the Condominium Association
entered into by the Declarant prior to the time the Declarant shall
have relinquished control of the Association, may not exceed three
(3) years, and further must provide for termination by either party
without cause and without payment of a termination fee on ninety (90)
days or less written notice •
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18. BOOKS, RECORDS AND FINANCIAL STATEMENTS
a. The Association shall make available to the unit Owners and

lenders and to holders, insurers or guarantors of any first mortgage
current copies of the Master Deed, By-Laws, other rules concerning
the Condominium and books, records and financial statements of the
Association. "Available" means available for inspection upon
request, during the normal business hours or under other reasonable
circumstances.

b. Any holder, insurer or guarantor of a first mortgage of a
Unit shall be entitled upon written request to an audited financial
statement for the immediately preceding fiscal year free of charge.
Any financial statement so requested shall be furnished within a
reasonable time following such request •

19. CONSTRUCTION OF DOCUMENTS
a. The Master Deed and the By-Laws of the Association shall

not be altered, amended or otherwise changed if such alteration or
amendment will in any manner disqualify mortgages of Units in the
Condominium for sale to the Federal Home Loan Mortgage Corporation
(FHLMC) or Federal National Mortgage Association (FNMA).

All provisions of the Master Deed and of the said By-Laws shall
be construed so as to qualify any such mortgages for sale to FHLMC
and FNMA •
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b. In the event of a conflict between any numerical voting
requirements for action set forth in the Master Deed, in the By-Laws
of the Association or between the Master Deed and the By-Laws of the
Association, the provisions requiring the greater percentage or
fraction for action to be taken or avoided shall control.

20. MISCELLANEOUS
a. captions. The captions herein inserted are only as a

matter of convenience and for reference and in no way define, limit
or described the scope of this Master Deed nor the intent of any
provision hereof.

b. Gender. The use of the masculine gender in this Master
Deed shall be deemed to refer to the feminine and neuter genders and
the use of the singular shall be deemed to refer to the plural and
vice versa, whenever the context so requires.

c. Waiver. No provisions contained in this Master Deed shall
be deemed to have been waived or abrogated by reason of any failure
to enforce same, irrespective of the number of violations or breaches
which occur.

d. Invalidity. The invalidity of any provision of this Master
Deed shall not be deemed to impair or affect in any manner the
validity, enforcement or effect of the other provisions of this
Master Deed and, in such event all of the other provisions of this
Master Deed shall continue in full force and effect as though such
invalid provision had never been included herein •
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e. Conflicts. This Master Deed is set forth to comply with
the requirements of Massachusetts General Laws Chapter 183A and the
mandatory provisions of such statute shall prevail.

f. Covenants and Restrictions. The covenants and restrictions
contained in this Master Deed shall run with the land and shall inure
to the benefit of and be enforceable by the Declarant, the
Association and the Unit Owners acting through the Association or
their respective legal representatives, heirs, successors and
assigns. The property is and shall be held, transferred, sold,
conveyed and occupied subject to the covenants, restrictions, charges
and liens subject to such rights of amendment and termination herein
set forth. A unit Owner shall, in the event any action be instituted
to enforce these restrictions or to collect common or Unit charges,
in addition to the court order enforcing said restriction or ordering
said payment of common or Unit charges, be liable for the legal
expenses incurred by the Association and shall be collected as any
other common charge from said Unit Owner •
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• g. Duration of Restrictions. The restrictions upon the use of

the property imposed by this Master Deed shall last for a period of
ninety-nine (99) years.

WITNESS my hand and seal this
1989.

day of ------,

Middlesex, ss.

Roy C. Smith, Trustee of
High Street PCRC Trust

COMMONWEALTH OF MASSACHUSETTS

,1989

• Then personally appeared the above-named Roy C. Smith, Trustee

of High Street PCRC Trust as aforesaid and acknowledged the foregoing
instrument to be his free act and deed, before me

Notary Public
My Commission Expires:

The Town of Acton hereby assents to the foregoing Master Deed
and certifies that this document complies with the Terms, Conditions
and Restrictions as delineated in the Comprehensive Development
Agreement dated June , 1989, recorded in Book , Page
with the Middlesex South District Registry of Deeds.

TOWN OF ACTON
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•• COMMONWEALTH OF MASSACHUSETTS
Middlesex, ss June , 1989

.'

•

Then personally appeared the above named and
acknowledged the foregoing to be the free act and deed of the Town of
Acton, before me,

Notary Public
My Commission Expires:

kjaudubonhi1ldeed
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AUDUBON HILL NORTH CONDOMINIUM
SCHEDULE A

A certain parcel of land with the buildings thereon, situated on
the Easterly side of High Street in Acton, Middlesex County,
Massachusetts, being shown as an area containing acres of
land, more or less, as shown on a plan entitled, "Site Plan for
Audubon Hill North Condominium, Acton, Mass., to be recorded
herewith, and to which plan reference may be had for a more
particular description .
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• AUDUBON HILL NORTH CONDOMINIUM
SCHEDULE B

UNIT NO.
101
103
105

107
109
111

BUILDING NO. SQUARE FOOTAGE

•

•

The Unit Designation of each unit, and a statement of its
location, approximate area, number of rooms and immediate common area
to which it has access and any other data necessary for its proper
identification, are shown on the Condominium Plans hereinbefore
mentioned and recorded herewith, which is incorporated herein and
made a part hereof •
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• AUDUBON HILL NORTH CONDOMINIUM
SCHEDULE C

UNIT NO.

101
103
105

107
109
111

BUILDING NO. PERCENTAGE OF INTEREST

•

•

As of the date of recording of the Master Deed, as amended, the
Declarant in setting the percentages as set forth in this Schedule C,
has complied with the provisions of Chapter 183(a) and pursuant to
the provisions of the Master Deed, including but not limited to
Paragraphs 1, 11 and 14 of the same, the Declarant reserves the right
to add additional Phases, in an order so desired, including the right
to include Sub-phases within any such Phase, as well as the right to
eliminate any Phases and modify the percentage of interest so as at
all times to be in compliance with the aforesaid provisions of
Chapter 183(a). The Declarant will modify the percentage of interest
of all subsequent Phases in compliance with the aforesaid provisions
of Chapter 183(a) at the time of creation of such additional Phases
or Sub-phases, as the same may be required depending on the type and
mix of the units in the said future Phases.

kjaudnomd
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rA. j

PALM ER & DODGE
ONE BEACON STREET

BOSTON, MASSACHUSETTS 02108

TELEPHONE (617) 573-0100

TELECOPIER (617) 227-4420

TELEX 951104

June 9, 1989

FEDERAL EXPRESS
Mr. Don P. Johnson
Town Manager
Acton Town Hall
472 Main street
Acton, M 1720

Audubon Hill
Comprehensive

Dear Mr. Johnson:
Norm Cohen, Vic Bass and I spoke with John Murray

yesterday concerning the draft comprehensive development
agreement and the status of litigation concerning Audubon
Hill. During our discussions John decided that it would be
useful for you and the selectmen to review the draft of the
comprehensive development agreement.

I have enclosed a copy of the draft agreement. The
draft would give the town a great deal of authority over the
planned development, and continuing oversight of the
development after every individual unit has been sold. This
draft is intended to be used for discussion purposes only.

As we discussed with John, the Town should provide
Palmer & Dodge with input into three important features of
the draft. First, because sale of thirty five percent of the
condominium units will be restricted to those under a certain
income, the Town should decide what type of income
restrictions should be used to determine who is eligible to
purchase a unit in the project. It is possible that these
units could be counted towards the state's obligation to make
10% of its housing "affordable" under state statutes .
Article 3 of the draft indicates one method of establishing
net income restrictions, but does not provide a formula for
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•

Mr. Don P. Johnson
June 9, 1989
Page 2

determining who would be eligible to purchase units. Roy
Smith (the "Developer") has proposed a simple formula that we
could discuss with the Town.

Second, the Developer must complete certain activities
in order to comply with the terms of the development
agreement. For example, he must establish conservation
restrictions on a portion of his property, and must build a
system of trails across conservation land. In addition he
must build a senior center and transfer it to the Town upon
completion. The Town should decide at what stage of
construction these activities must occur. If these
activities are to occur late in the development, the Town
will have less leverage to ensure that'they actually do
occur.

Third, the Town must decide to what degree it needs to
control the Developer's activities during and after
construction. The current draft places stringent
restrictions upon the Developer. As you review the draft,
you may decide to be somewhat more lenient.

Please contact me or David Bannard after you and the
selectmen have reviewed the draft. If you wish, David or I
could meet with you to review the document.

Sincerely,
j~Q~)
Robert Orsi

RO/rj
Enclosure
cc: Norman P. Cohen, Esquire

David Y. Bannard, Esquire
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COMPREHENSIVE DEVELOPMENT AGREEMENT

This Comprehensive Development Agreement (the
"Agreement") is made as of the day of , 1989,by and between the Town of Acton, Massachus-e-t-t-s-(t-h-e-"Town"),
a Massachusetts municipal corporation having its usual place
of business at the Acton Town Hall, Acton, Massachusetts,
acting by and through its Board of Selection, and Roy C.
Smith as Trustee of High Street PCRC Trust u/d/t
Roy c. Smith individually and as Trustee, any corporation,
partnership or other entity undertaking a development
pursuant to the terms of this Agreement in which Roy C. Smith
has an interest and any of their successors or assigns shall
hereinafter be referred to collectively as the "Developer".

RECITALS
Reference is made to the following facts:

A. At a Special Town Meeting held in 1984, the Developer
presented a written proposal (the "Development
Proposal") for the "development of several parcels of
land containing approximately 71 acres as more
particularly described on Exhibit attached hereto
(the "Development Property"), seeking the approval of
Town Meeting to designate the Development Property as a
Planned Conservation Residential Community (PCRC)
District pursuant to Section 9 of the Town zoning By-
Law. The Town Meeting made such a designation as to the
Development Property.

B. By deed dated March 25, 1985, recorded with the
Middlesex South Registry of Deeds at Book 16067, Page
278, Roy C. Smith, individually, acquired a portion of
the Development Property consisting of an approximately
18 acre parcel of land as more particularly described in
the deed thereto dated , recorded with said
Deeds in Book , Page . ROY C. Smith,
individually, conveyed this 18 acre parcel by deed dated__________ , recorded with said Deeds in Book , Page

, to
C. By deed dated October 8, 1987 from Norman R. veenstra,

recorded with said Deeds in Book . Page , the
Developer acquired another portion of the Development
Property consisting of three parcels of land containing
approximately 39 acres more or less, as more
particularly described in said deed.

D. By deed October 8, 1987 from Norman R. Veenstra, filed
with the Middlesex South Registry District of the Land
Court as Certificate No. , the Developer has
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acquired the balance of the Development Property
consisting of a parcel of land containing approximately
14 aCres more or less, as more particularly described in
the deed thereto.

is the owner of record as of the date
hereof of the Development Property.
The Developer agreed a~ublic meetings neld with the
Town of August 25, 1987, and september 2, 1987, to
develop~~ Development property substantially in
accordance with the terms and conditions of the
Development Proposal as generally illustrated on a plan
entitled "Overall Land Use Plan of Land in Acton Mass,"
dated October 16, 1984, and in accordance with the terms
and conditions ofa special permit to be issued by the
Town of Acton acting through its Planning Board under
the PCRC District, and in no other manner.

G. On October 9, 1987, the Developer and the Town entered
into a Development Agreement, a First Option Agreement
and a Subordinated Option Agreement all incorporated by
reference herein. The Development Agreement required
that the Developer and the Town enter into a
Comprehensive Development Agreement upon the issuance of
the special permit described in the preceding paragraph
(F) •

H. On March 6, 1989 the Town of Acton, acting through its
Planning Board, approved, subject to certain terms and
conditions, the Developer's application for a Planned
Conservation Residential Community special permit filed
with a plan entitled "Audubon Hill in Acton, Mass.,"
dated August 1, 1988 (the "Special permit"). On March
15, 1989, the Town of Acton, acting through its
Conservation Commission, issued to the Developer an
Order of Conditions with respect to the Development
Property.

I. The Developer and the Town now wish to incorporate the
terms of all prior permits, conditions, orders and
agreements into this Comprehensive Development Agreement
that will govern the relationship of the parties with
respect to the Development property.
NOW, THEREFORE, in consideration of the foregoing and

the mutual covenants and agreements contained herein, and
other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:

-2-



• ARTICLE I: DEFINITIONS

The defined terms used in this Agreement shall have the
meanings specified below:

Act: means Chapter 183 of the General Laws of
Massachusetts, as it may be amended.

Affidavit of Compliance:
provided in Section -----

means an affidavit executed as
hereof.

•

•

Affiliated party: means as to any Person, (i) a member
of the Immediate Family of such Person, (ii) the estate of
any Person referred to in the preceding clause, (iii) the
trustee of a trust for the benefit of any Person referred to
in the preceding clauses (i) and (ii), (iv) an entity of
which a majority of the voting interest is owned by anyone
or more of the Persons referred to in the preceding clauses
(i) through (iii), or (v) a Person who is an officer,
director, trustee, employee, stockholder (15% or more) or
partner of any entity which is a Person referred to in the
preceding clauses (i) through (iv).

Agreement: means this Comprehensive Development
Agreement, as it may be amended from time to time.

Appraised Value: means, as to a Restricted Unit, the
fair market value of the Restricted Unit as determined by a
real estate appraiser duly licensed and qualified in the
Commonwealth of Massachusetts who is selected by the Town;
provided, however, that the fair market value determination
shall be made as though the Unit were not a Restricted Unit,
but shall take into account that the Unit is located within a
condominium development restricted to Senior Citizens
containing both Unrestricted and Restricted Units. Such
appraisal shall generally satisfy the appraisal standards
established from time to time by the Federal National
Mortgage Association or another nationally recognized
secondary mortgage market investor selected by the Town.

Approval Documents: means all documents required by the
Town or the Town Designee in connection with the sale,
conveyance or other transfer of a Restricted Unit, including,
without limitation, an executed counterpart original of the
purchase and sale agreement for the sale of any such Unit,
copies of the proposed purchaser's federal income tax returns
for the three years most recently passed (or an affidavit
stating that the proposed purchaser did not file such a
return for any of those years) and all Affidavits of
Compliance which may be required.

-3-
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Averitt Land: means that land more fully described in
Exhibit attached hereto and incorporated herein by
reference:-

completion of Construction: means, as to any phase of
the Project, that each of the following has occurred: (i) an
architect duly licensed and qualified under the laws of the
Commonwealth of Massachusetts has certified to the
substantial completion of construction of that phase of the
project; (ii) the Town Designee has inspected that phase of
the Project and determined that such phase is in compliance
with the terms of this Agreement, the Special Permit and the
Order of Conditions, as each may apply; and (iii) an
authorized Town official has issued a certificate of
occupancy, if one is required, for that phase of the project.

Condominium: means the Audubon Hill North and the
Audubon Hill South Condominium, or any phase thereof, as
contemplated in the plan, established according to the
provisions of the Act and built in accordance with this
Agreement, the Special permit and the Order of Conditions.

Condominium Documents: means those documents required
under the provisions of the Act to submit the Condominium to
the condominium form of ownership, in compliance and in
accordance with the provisions of the Act .

Conservation Administrator: means that Person
designated from time to time and employed by the Town as the
Conservation Administrator or any Person acting in a
successor position so designated by the Town.

Conservation Area: means that area of the Development
Property, more fully described in Exhibit attached
hereto, subject to a certain conservation deed restriction as
more fully set out in Exhibit , attached hereto and---incorporated herein by reference.

Construction Lender: means a bank, insurance company,
savings and loan association, trust company or other
institutional lender, or a noninstitutional lender which is
approved in writing in advance by the Town, who holds a
Construction Mortgage.

Conservation Restriction: means the conservation
restriction substantially in the form of Exhibit that is
to be placed on the Option A Property by the Developer
pursuant to the terms of this Agreement.

Construction Mortgage: means ..a mortgage on the
Development property given by the Developer 'to secure the
payment of one or more-loans which may be used only for the
financing or refinancing of the construction of the Project

-4-
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in accordance with the terms of this Agreement, the Special
Permit, the Order of Conditions and one or more construction
loan agreements consistent with the aforesaid documents.

Development Property: means the real property upon
which the Developer intends to construct the Project, as more
fully described in Exhibit attached hereto and
incorporated herein by reference.

Developer: means Roy C. Smith as Trustee of High Street
PCRC Trust, Roy C. Smith individually, and any corporation,
partnership, trust or other entity undertaking development
pursuant to this Agreement in which Roy C. Smith has an
interest, and any successor or assign of any such entity or
Roy C. Smith individually or as Trustee.

Eligible Purchaser: means a Senior Citizen who
satisfies the criteria set forth in the Guidelines in effect
at the time the Senior Citizen is ready and willing to
purchase a Unit. In addition, the Town and the Acton Housing
Authority shall also be deemed Eligible Purchasers.

First Option Agreement: means the option agreement
entered into between the Developer and the Town on October 9,
1987 concerning the Option A Property, recorded with the
Registry of Deeds at Book , Page , and
incorporated herein by reference.

Guidelines: means the program documents attached hereto
as Exhibit and incorporated herein by reference, as they
may be amended from time to time by the Town, which establish
the criteria by which an Eligible Purchaser shall be
determined.

Immediate Family: means with respect to any Person, his
or her spouse, parents, parents-in-law, descendants, nephews,
nieces, brothers, sisters, brothers-in-law, sisters-in-law,
children-in-law and grandchildren-in-law.

Improvements: means those buildings, structures and
other improvements, including without limitation landscaping
and paving, which shall be constructed on the Development
Property in accordance with the Special Permit, the Plan, the
Order of Conditions and this Agreement.

M~ximum Resale Price: means, as to any Restricted Unit,
the pri~e, as of a given date, equal to seventy-five percent
(75%) of the Appraised Value of such Unit.

Option A: means the option granted by the Developer to
the Town with respect to the Option A Property under the
terms of the First Option Agreement .

-5-
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option B: means the subordinated option granted by the
Developer to the Town with respect to the Option B Property
under the terms of the Subordinated Option Agreement.

Option A Property: means that portion of the
Development Property, designated as Conservation Area, more
fully described on Exhibit ~ attached hereto and
incorporated herein by reference.

Option B Property: means that portion of the
Development Property described on Exhibit attached
hereto and incorporated herein by reference.

Order of Conditions: means a certain order of
conditions, DEQE File number 85-265, issued to the High
Street PCRC Trust, Roy Smith, Trustee, by the Acton
Conservation Commission pursuant to G.L. c.131, §40 on March
15, 1989 and incorporated herein by reference, which imposes
certain terms and conditions on the development of the
project.

person: means any individual, or general partnership,
limited partnership, corporation, joint venture, trust,
business trust, cooperative or association, and the heirs,
executors, administrators, successors and assigns of such
Person where the context so admits.

Plan: means a plan entitled "Audubon Hill, Acton,
Mass.", dated August 1st, 1988, for land owned by High street
PCRC Trust, drawn by Acton Survey & Engineering, Inc.,
Gauchat Architects, Inc., and Carrol R. Johnson & Associates,
Inc., consisting of 46 sheets and referenced as Exhibit 1 to
the Special Permit.

project: means the planning, construction, landscaping
and all other related or similar development of the
Development Property in accordance with the Plan, this
Agreement, the Special Permit and the Order of Conditions,
including, without limitation, the planning, construction and
landscaping of the Condominium, the Conservation Area and the
Senior Center.

Registry of Deeds: means the Middlesex South Registry
of Deeds.

Registry District: means the Middlesex South Registry
District of the Land Court.

Restricted Unit: means a Unit that is subject to
certain restrictions on the resale price of such Unit which
are set forth in Exhibit attached hereto. These
restrictions shall be incorporated into the Master Deed of
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the Condominium, and are incorporated herein by reference,
for the benefit of the Town, its successors and assigns.

Senior Center: means that Unit in the condominium which
shall be constructed by the Developer as contemplated in the
Plan, the Special Permit and the Order of Conditions and
deeded to the Town under the terms set out in Section ---hereof, for use by the Town as a senior citizen's center.

Senior Citizen: means any natural Person fifty-five
years of age or older at the time of the sale, lease,
assignment, license, resale, sublease or other transfer or
conveyance of a Unit to such Person.

Special Permit: means that petition of the PCRC High
Street Trust, Roy C. Smith, Trustee, for a Planned
Conservation Residential Community Special Permit which was
granted by the Acton Planning Board on March 4, 1989, subject
to and with the benefit of certain conditions, modifications,
waivers and limitations, received and filed by the Acton Town
Clerk on March 6, 1989 and recorded with the Registry of
Deeds at Book , page and the Registry Districtas Document NO-.--- --------

Subordinated Option: means the option agreement entered
into between the Developer and the Town on October 9, 1987
concerning the Option B Property, recorded with the Registry
of Deeds at Book , Page and with the Registry---- ----District as Document No. , incorporated herein byreference. ----

Town: means the Town of Acton, acting through its Board
of Selectmen.

Town Counsel: means Norman P. Cohen, Esquire, Palmer &
Dodge, One Beacon street, Boston, Massachusetts 02108, or
such successor counsel, duly admitted to the practice of law
in the Commonwealth of Massachusetts, as is designated by the
Town.

Town Designee: means any person or entity designated by
the Town in accordance with this Agreement to act for the
Town with respect to this Agreement or to administer any
provisions hereof, or any assignee or other transferee of the
Town's rights to enforce the provisions of this Agreement and
to hold the benefit of and enforce the restrictions and
conditions contained in this Agreement, provided that the
Town shall prepare and record a certificate with the Registry
of Deeds and the Registry District setting forth such facts
and shall deliver a copy of such certificate to the Developer
and/or any designee of the Developer. The Town hereby
designates as the initial Town Designee
and hereby confirms that the Town Designee shall have

-7-
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authority to give the notices, approvals and certifications
and to take such other actions as are provided to be given,
taken or performed by the Town Designee under this Agreement,
and the Developer and any Unit purchaser or Lender may rely
conclusively on any such notice, approval, certification or
action taken by the Town Designee.

Unit: means a single condominium unit so designated in
the Master Deed of the Condominium.

Unrestricted Unit: means a Unit not subject to the
restrictions contained in this Agreement with regard to
resale price and purchase eligibility imposed on Restricted
Units.

ARTICLE II: DEVELOPMENT
2.1. The Development.

The Developer covenants, promises and agrees, for
itself, its successors and assigns, to develop the
Development Property as follows:

(a) to undertake and complete the development of the
Development Property in accordance with the Plan and any
plans and specifications referred to in the Special Permit;

(b) to comply in all respects with the terms and
conditions of the Special Permit, the Order of Conditions and
all other agreements between the Town and the Developer; and

(c) further, to comply with all building, zoning and
other applicable laws, ordinances and regulations.

The Project shall be completed to the satisfaction ofthe Town on or before , 19
2.2. Conservation Land.

(a) The Developer acknowledges and agrees that the
Option A Property shall be subject to a
Conservation Restriction in the form of Exhibit
attached hereto, which Conservation Restriction --
shall be recorded against the Option A Property
prior to the commencement of construction of any
Improvements. The Developer will record the
Conservation Restriction within fourteen (14) days
after the date of this Agreement.

(b) The Developer will grant to the Town an easement in
the form of Exhibit attached hereto, encumbering
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(C)

(d)

the location shown generally on the plan as "Grav .
Drive" and- and for purposes of
constructing and maintaining one or more public
ways and for all other uses customarily associated
with such ways. Such easement shall be granted
prior to the commencement of construction of any of
Units.
The Developer will construct, in accordance with
procedures required by the Town of Acton
Engiheering Administrator, at its sole expense, (i)
a gravel road on and across the easements on the
Option A Property granted pursuant to subparagraph
(b) above for the passage of vehicles from the area
shown as "proposed 18 Ft. Wide Drive" on the Plan
to the Averitt Land, and (ii) a five car gravel
parking lot on the aforesaid Averitt Land at a
location to be designated by the Town.
The Developer will design and layout a system of
trails over the existing Averitt conservation land
and clear a burnt area of that land, and bury tree
stumps removed from this area, pursuant to
standards, conditions and procedures required by
the Conservation Administrator. The Developer will
bury such stumps in the area designated " "on the plan. -------

(e)

•

The Developer shall be entitled to b4~y ~tumps
removed in connection with the Project in the
cleared area of the Averitt Lana only in accordance
with conditions and procedures established by the
Conservation Administrator. The Developer, shall
restore such cleared area to an open field in
accordance with conditions and procedures required
by the Conservation Administrator •

(f) The Developer shall present to the Town no later
than , a survey prepared by a registered land
surveyor and approved by the Conservation
Administrator, indicating the location of the
easement area, gravel drives, proposed trails, and
proposed dump for the removed tree stumps. The
Developer shall obtain the approval of the
Conservation Administrator to the location of the
easement area, the gravel drives, the trails and
the dump.

(g) The improvements described in this Section 2.2 (the
"Conservation Land Improvements") shall be
completed by the Developer on or before
19 ------
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(h) Within ten (10) days after the Developer has given
the Town Designee notice that the Developer has (i)
recorded the Conservation Restriction and supplied
the Town Designee with a copy of the certified copy
of the Conservation Restriction containing all
appropriate recording information and (ii)
completed construction of the Conservation Land
Improvements, the Town Designee will determine
whether the Conservation Land Improvements comply
with the terms of this Agreement. If the Town
Designee determines that the Conservation Land
Improvements are acceptable to the Town, the Town
shall execute, in form suitable for recording, a
release of the First option Agreement, and deliver
such release to the Developer. The Developer at
its sole expense shall promptly record such release
and provide the Town Designee with a certified copy
of such release containing all appropriate
recording information.

(i) If the Town Designee disapproves of any of the
Conservation Land Improvements, he or she shall so
notify the Developer, in writing, specifying the
reasons therefor. In the event of such
disapproval, the Developer shall promptly correct
any defects noted by the Town Designee and the Town
Designee shall then reinspect the Conservation Land
Improvements as provided in Section 2.2 (h) above.

ARTICLE III: RESTRICTION ON CONDOMINIUM DEVELOPMENT
3.1. Establishment of Condominium.

(a) within 30 days from the date of this Agreement, the
Developer shall deliver to the Town Designee, with
a copy to the Town Counsel, the Condominium
Documents. The forms of the Condominium Documents,
including without limitation, the declaration of
trust of the Condominium trust, the by-laws of the
Condominium trust and the master deed and Unit
deeds shall be subject to the approval of the Town.
The Condominium's master deed shall incorporate the
restrictions set forth in the form attached as
Exhibit Such approval shall not be
unreasonably withheld or delayed, but the Town may
disapprove of the Condominium Documents or any of
them which are not consistent with the provisions
or intent of this Agreement. The Condominium shall
be comprised of seventy (70) residential Units plus
the Senior Center.
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If the Town disapproves of the proposed form of any
of the Condominium Documents delivered to it as
provided herein, it shall so notify the Developer
in writing. If no written notice of disapproval is
sent to Developer within thirty (30) days after
delivery of the proposed Condominium Documents to
the Town, or delivery of revised Condominium
documents as hereinafter provided, the Condominium
Documents as so submitted or resubmitted, as the
case may be, shall be deemed approved. In the
event the Condominium Documents are disapproved,
the Developer shall, within thirty (30) days after
the date Developer receives written notice of
disapproval, deliver to the Town, in the manner
hereinabove provided, revised Condominium Documents
altered to meet the grounds for disapproval. Such
resubmitted Condominium Documents shall be subject
to review and approval by the Town in accordance
with the procedure hereinabove provided for an
original submission, until the Condominium
Documents shall be approved by the Town. The
Condominium Documents will provide that the
Developer shall not exercise its voting rights
under the Condominium Documents to amend any of the
Condominium Documents without the prior writte~.
consent of the Town, which consent shall not be
unreasonably withheld.
The approval of each of the Condominium Documents
by the Town shall be conclusively established by an
endorsement thereon signed and acknowledged by the
Town Designee or any member of the Board of
Selectmen of the Town stating that such document
has been approved by the Town of Acton, except that
only the first unit deed and not subsequent unit
deeds need contain such endorsement.

(b) Following approval of the Condominium Documents by
the Town, the Developer at its sole expense shall
record the declaration of the Condominium trust,
the by-laws of the Condominium and the Condominium
master deed, all as approved by the Town, and take
all other actions necessary to lawfully and validly
submit the Development property to the provisions
of Chapter 183A of the Massachusetts General Laws,
on or before the date thirty (30) days after
Completion of Construction and in no event laterthan , 19 . The Developer shall promptly
deliver to the Town copies of all of the
Condominium Documents as recorded, indicating the
place of recording of same in the Registry of Deeds
and the Registry District.

-11-



'.

•

"'"""•

3.2. Improvements on the Development Property .
Except as otherwise expressly provided in this

Agreement, no building, structure or other improvement shall
be constructed or maintained on the Development Property, nor
any alteration made in the exterior of the building located
on the Development Property except as con~emplated?permitted
by the terms of the Special Permit the plan, the Order of
Conditions and this Agreement.
3.3. Sale of Condominium Units by Developer.

(a) Every Unit deed conveying an interest in a unit
shall contain a statement that such Unit is subject
to the terms and conditions of this Agreement and
shall contain a reference to the place of recording
of this Agreement with the Registry of Deeds and
the Registry District.

(b) Every sale, lease, assignment, license, resale,
sublease or other conveyance of an interest in
every Unit whether by the Developer or its
successors, heirs or assigns, for a period of forty
(40) years from the date of this Agreement, shall
be to a Senior Citizen or to a Senior Citizen and
his or her spouse. Such Senior Citizen or Senior
Citizen and spouse acquiring an interest in a unit
shall utilize such unit as their principal
residence. Each Unit deed shall contain a
statement incorporating the provisions of this
paragraph 3.3 (b).

(c) At least thirty-five percent (35%) of the Units,
excepting only the Senior Center Unit, constructed
on the Development Property shall be sold by the
Developer subject to the resale restrictions
described in this Agreement and the Guidelines
attached hereto. These restrictions shall be
incorporated into the Condominium's master deed and
shall inure to the benefit of the Town, its
successors and assigns.

(d) without limitation the Developer will at all times
use its best efforts to market and sell all Units.

(e) Every unit deed conveying a Restricted Unit or an
interest therein shall recite the resale
restrictions described in Section 3.4, and contain
a statement that such Unit is a Restricted Unit
subject to the provisions hereof and of the Special
Permit, and shall include a reference to the place
of recording of such documents with the Registry of
Deeds and the Registry District.
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(f)

(a)

(b)

The Developer agrees to convey five (5) Units to
the Acton Housing Authority for the price of sixty
five thousand dollars ($65,000) for each unit on
the terms set forth on the attached hereto as
Exhibit [Greater Boston Real Estate Board
standard-Condominium Purchase and Sale Agreement].
The Developer further agrees that two (2) of the
Units referred to in the previous sentence shall be
constructed as part of phase 1 of the project, two
(2) of such Units shall be constructed as part of
phase 2 of the Project and one (1) such Unit shall
be constructed as part of phase 3 of the Project.
Should the Project be constructed in more or fewer
than three phases, the ratio of the aforesaid Units
to the total number of Units completed in each
phase shall remain constant. The date of
conveyance of the deed to each such Unit shall be
thirty (30) days following the Completion of
Construction of the applicable phase of the
project. The Developer and the Town agree that
time shall be of the essence of this agreement to
convey the aforesaid Units. The aforesaid Units
shall be Restricted Units for the purposes of this
Agreement.

Age Restrictions. For a period of forty (40) years
from the date of this Agreement, no Unit or any
interest therein shall be sold, leased, assigned,
licensed, subleased, conveyed or otherwise
transferred, and no attempted sale, lease,
assignment, license, sublease, conveyance or other
transfer shall be valid, unless the Person or
Persons acquiring such Unit or interest shall be
one or two Senior Citizens, or a Senior Citizen and
his or her spouse and such Person or Persons shall
agree to utilize such Unit as their principal
residence.
Price Restrictions. For a period of forty (40)
years from the date of this Agreement no Restricted
Unit or any interest therein shall be sold,
conveyed, or otherwise transferred, and no
attempted sale, conveyance or transfer thereof
shall be valid, unless the aggregate value of all
consideration and payments of every kind given or
paid by the purchaser to the owner of such
Restricted Unit for and in connection with the
transfer of such Restricted Unit, is equal to or
less than the Maximum Resale Price for such Unit
determined as of a date not later than the date of
transfer or conveyance of title to such Unit.
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(c)

(d)

(e)

Income Restrictions. For a period of forty (40)
years from the date of this Agreement, no
Restricted Unit or any interest therein shall be
sold, conveyed or otherwise transferred and no
attempted sale, conveyance or transfer thereof
shall be valid, unless the purchaser of such
Restricted Unit is an Eligible Purchaser.
Rental Restrictions: No Restricted Unit shall be
leased, sublet or licensed without the written
consent of the Town Designee, which consent shall
not be unreasonably withheld, provided that it
shall be reasonable for the Town Designee to take
into account the income of a proposed tenant
relative to the then-applicable re-sale
restrictions contained in this Agreement in giving
or withholding such consent, and provided that the
proposed tenant is a Senior Citizen.
Affidavit of Compliance with Restrictions: Prior
to the sale of any Restricted Unit by the
Developer, its successors or assigns, or any
subsequent owner'<tfsuch Restricted Unit, the
Developer, its successors or assigns, or such
subsequent owner, as the case may be, shall deliver
to the Town, as further provided below, an
affidavit executed under oath and acknowledged by
the prospective purchaser of the unit identifying
the Unit in question, the then-current owner
thereof and the prospective purchaser thereof and
the names and ages of all persons in the
prospective purchaser's household, and stating and
affirming:

(i) [net income restrictions]
(ii) The agreed purchase price, including the
aggregate value of all payments, all mortgages
or other liabilities assumed and all other
consideration of every kind, previously given
or paid or subsequently to be given or paid by
such prospective purchaser to the seller for
or in connection with the transfer of the Unit
or any interest therein.

In addition, the seller of the Unit shall execute under
oath, acknowledge and deliver to the Town an affidavit
identifying the Unit in question, the seller and prospective
purchaser thereof, and the agreed purchase price, including
the aggregate value of all payments, all mortgages or other
liabilities assumed and all other consideration of every
kind, previously given or paid or subsequently to be given or
paid by such prospective purchaser to the seller for or in
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connection with the transfer of the unit or any interest
therein and, in the case of a proposed sale by a seller other
than the Developer, the price paid for such unit by.such
seller and calculation of the Maximum Resale Price of such
Unit as of a date not later than the date set for closing of
the proposed sale.

Certificate from Town: prior to or upon the execution
by the Developer, its successors or assigns and a prospective
purchaser of any contract or agreement for the sale of any
Restricted Unit in the Condominium, or execution by any
subsequent owner of any Restricted Unit and a prospective
purchaser thereof of any such contract or agreement, and in
any event at least twenty (20) days prior to the closing of
any sale, conveyance or transfer of any such Unit, the
Developer, its successors or assigns, or such subsequent
owner shall deliver (i) a copy of such contract or agreement
(whether executed or proposed) and (ii) the affidavits of
compliance with restrictions described above (collectively,
the "Approval Documents"), to the Town. The Approval
Documents shall be delivered to the Town at its mailing
address set forth on the first page of this Deed or such
other address for the Town of Acton as shall appear of
record, marked to the attention of the Town Designee then
appearing of record. In each case the Approval Documents so
delivered shall be accompanied by a notice stating that a
response to the matters referred to therein is required, and
specifying the addresses for notice purposes of the
prospective purchaser of the Unit and the seller. If the
Approval Documents delivered to the Town Designee are
acceptable and indicate to the satisfaction of the Town
Designee that the annual household income of the prospective
purchaser, and the sale or re-sale price of the Unit, comply
with the restrictions set forth herein, and that the proposed
sale is otherwise in compliance with such restrictions, then,
within ten (10) business days of receipt by the Town Designee
from the seller of the Approval Documents, the Town Designee
shall prepare and deliver to the seller, at the current
address for notice purposes of such party contained in the
records of the Town Designee, or at the unit in question, the
documents described below, as may be appropriate:

(a) a certificate in recordable form signed and
acknowledged by the Town Designee referring to the Unit in
question, the seller thereof, the prospective purchaser
thereof, and the purchase price therefor, and stating:

(i) that the proposed sale or transfer of the Unit
to the prospective purchaser is in compliance
with the restrictions contained in this Deed;
or
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(ii) that the Town Designee on behalf of the Town
waives the right to enforce the restrictions
set forth herein or any of them in connection
with the proposed sale or transfer; or

(b) written notice stating that the Approval Documents
delivered to the Town Designee are not satisfactory to the
Town or do not indicate that the annual household income of
the prospective purchaser, and the sale or re-sale price, as
the case may be, comply with the restrictions contained
herein, and specifying each particular in which the Approval
Documents are not satisfactory or the prospective purchaser
or the sale or re-sale price does not comply with such
restrictions. In such event the Unit may not be sold to such
prospective purchaser unless and until the Town Designee
subsequently approves revised Approval Documents.

All certificates of the type described in (a) above
issued by the Town Designee shall bear the date of execution
thereof. Any good faith purchaser of any Restricted Unit and
any lender or other party taking a security interest in such
Unit may rely upon a certificate of the type referred to in
(a) above referring to such Unit and such purchaser and so
executed by the Town Designee as conclusive evidence of the
matters stated therein and may record such certificate in
connection with conveyance of the Unit, provided that, in the
case of a certificate under (a)(i) above, the consideration
recited in the deed or other instrument conveying such Unit
is not greater than the consideration stated in the
certificate, and provided that conveyance of such unit in
accordance with the restrictions takes place within one
hundred and twenty (120) days from the date of the
certificate of the Town Designee as provided above. If the
conveyance of such Unit pursuant to such Approval Documents
and certificate does not occur within one hundred and twenty
(120) days of the date of execution by the Town Designee of
such certificate, the prospective purchaser may execute and
the seller may deliver to the Town Designee additional
affidavits in the form provided above, or other revised
Approval Documents, all in accordance herewith, and the
provisions of this section with respect to issuance of a
certificate or notice by the Town Designee and conveyance in
accordance therewith shall be applicable to any such
additional affidavits and other Approval Documents.

(C) If in any instance the Town Designee shall give
notice of the type referred to in (b) above, the seller of
the Unit in question receiving such notice may submit to the
Town Designee amended or additional affidavits or other
documents. If in any such instance the Town Designee shall
not have issued a certificate of the type referred to in (a)
above on or before the date thirty (30) days after the date
oh,which the Town Designee shall have given notice of the
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type referred to in (b) above, or if the Town Designee shall
not have given notice in the form of (a) or (b) above after
expiration of ten (10) business days from receipt of the
Approval Documents by the Town Designee, or if the Town
Designee shall fail to consent to the proposed lease,
sublease or license ("rental") of a Unit by its Owner within
45 days from receipt by the Town of written request for such
consent, such seller or owner may request arbitration by
notice of such request to the Town Designee. If such notice
shall be so given, the parties shall submit the determination
of the conformity of the form and substance of the Approval
Documents and the compliance of the annual household income
of the prospective purchaser and the proposed sale or re-sale
price with the restrictions referred to herein, including any
questions or objections specified by the Town Designee in any
notice given under (b) above, or the reasonableness of the
refusal to consent to such rental, as the case may be, to the
majority decision of a panel of three disinterested persons
experienced in real estate, one to be selected by the Town
Designee, one to be selected by the seller (the respective
fees, if any, of each such person to be paid by the party
selecting such person) and the third to be selected by such
two persons so selected (the fees, if any, of such third
person to be divided equally between the parties), and the
parties shall be bound by the results of the majority
decision of such panel. The Town Designee and the seller or
owner of the Unit in question shall execute, acknowledge and
record a certificate stating that arbitration has been
commenced and naming the members of the panel. If the
majority of such panel determines that the Approval Documents
conform in form and substance to the terms hereof and that
the annual household income of the prospective purchaser and
the proposed sale or re-sale price comply with the
restrictions contained herein and that the sale should be
permitted, or that the refusal to consent to such rental is
unreasonable, then such panel shall report such determination
by written notice signed by each member of the panel to the
Town Designee and to the seller, and, upon receipt of such
notice, the Town Designee shall issue the certificate
described in (a)(i) above, or consent to such rental, as the
case may be, in accordance with the panel's determination. If
the Town Designee shall not have issued such certificate '
within five (5) days after receipt of such written notice
from such panel of its determinations and its conclusion that
the sale or rental should be permitted, then a majority of
such panel may issue such certificate in the form prescribed
above signed and acknowledged by a majority of such panel,
and such certificate shall have the same force and effect as
if issued by the Town Designee. If the majority of such
panel determines that the Approval Documents do not conform
in form or substance to the terms hereof or that the annual
household income of the prospective purchaser or the proposed
sale or re-sale price does not comply with the restrictions
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contained herein, or that the refusal to consent to such
rental is not unreasonable, then such panel shall-t'eport such
determination by written notice signed by each member of the
panel to the Town Designee and the seller, and such
determination shall be final and binding as between the
parties with respect to the matters submitted to the panel
for determination.

Within ten (10) days of the closing of the sale or
rental of any Restricted Unit by the Developer, its
successors or assigns, the seller shall deliver to the Town
Designee a true copy of the Unit deed of such Unit as
recorded, together with information as to the place of
recording thereof in the public records, or a true copy of
the rental agreement, as the case may be. Failure of the
Developer, its successors or assigns to comply with the
preceding sentence shall not affect the validity of such Unit
deed. r

(f) Covenants to Run With the Land. It is intended and
agreed that the agreements, covenants and restrictions set
forth above shall run with the Development Property and shall
be binding upon the Developer, its successors and assigns,
for the benefit of and enforceable by the Town for a period
of forty (40) years. Without limiting any other rights or
remedies of the Town, its successors or assigns, any sale or
other transfer or conveyance of any Restricted Unit in
violation of the provisions of this Agreement in .the absence
of a certificate from the Town approving such sale, transfer
or conveyance as provided hereinabove, shall, to the maximum
extent permitted by law, be voidable by the Town, its
successors or assigns by suit in equity to enforce such
restrictions.

ARTICLE IV. SECURITY FOR PERFORMANCE OF
DEVELOPER'S OBLIGATIONS

4.1. As security for the performance of Developer'S
obligations hereunder, under this Agreement, the Special
Permit, the Order of Conditions, and any other covenant and
agreement with the Town, the Developer has done the
following:

(a) posted posted a bond in the amount of $
with the Planning Board. The purpose o-f~s-u-c-h--bond.
is to ensure that the Developer will construct all
improvements in accordance with the terms and
conditions of this Agreement, the Special permit
and the Order of Conditions. The Planning Board
shall determine the amount of the bond, the
termination date of the bond, and shall administer
the bond .
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(b) pursuant to the First option Agreement the
Developer granted the Town Option A which, for a
period of forty years, granted the Town the
exclusive option to purchase the Option A Property
and the improvements thereon, if any, and any
rights appurtenant th~reto (the "option A
Property") for a purchase price to be determined in
accordance with the terms and procedures set forth
in Section 8.3 hereof.

(c) Pursuant to the Subordinated option Agreement, the
Developer granted the Town the exclusive option for
a period of forty years to purchase all or any
portion of the Option B Property and the
improvements thereon, if any, and any rights
appurtenant thereto, for a purchase price to be
determined in accordance with the terms and
procedures set forth in Section 8.3 of this
Agreement.

4.2. Encumbrances/Subordination. Developer agrees that
prior to the Closing Date, Developer w~ll not voluntarily
convey, transfer, or otherwise dispose of the Development
Property; and Developer agrees that it will not mortgage,
pledge or refinance the Development Property in such a manner
as would prevent, or interfere with performance under this
Agreement by Developer. Notwithstanding the foregoing, the
Town hereby acknowledges that Option B shall be subject and
subordinate to a certain Mortgage Agreement dated October 9,
1987 between Developer and Shawmut Bank, N.A. recorded with
the Registry of Deeds at Book .. , Page , and to the
interest of any other Construction Mortgage.

ARTICLE V. SENIOR CENTER

•

[Leave Blank]

ARTICLE VI. TRANSFER AND MORTGAGE OF DEVELOPER'S INTEREST
6.1. No Transfer: The Developer agrees that it will not,
prior to conveyance of all Units in the condominium to
unaffiliated third parties, including the conveyance of the
Senior Center to the Town or its nominee, make or suffer to
be made any assignment or any other transfer of any of its
interest in the Property or any portion thereof or in this
Agreement, other than sales of Units in accordance with the
provision of this Agreement except with the prior written
approval of the Town. In order to receive such approval by
the Town, a transferee or transferees shall have expressly
assumed, for themselves and their successors and assigns, by
written instrument satisfactory to the Town, all obligations
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of the Developer provided in this Agreement, and all legal
documents employed in affecting a transfer pursuant to this
Section 6.1 shall have been submitted to and approved by the
Town; provided, however, that Developer may grant one or more
Construction Mortgage on the Property to secure the payment
of any loan or loans obtained by the Developer from a
Construction Lender. The Developer shall deliver a copy of
any Construction Mortgage and construction loan agreement to
the Town Designee.

The fact that any transferee of, or any other successor
in interest whatsoever to, the Property or any part thereof,
shall, for whatever reason, not have expressly assumed all of
the obligations of the Developer hereunder and all conditions
and restrictions contained herein, shall not (unless and only
to the extent otherwise specifically provided in this
Agreement or agreed to in writing by the Town) relieve or
except such transferee or successor of or from such
obligations, conditions or restrictions, or deprive or limit
the Town of or with respect to any rights, conditions or
restrictions with respect to the Development property or the
construction of the Improvements thereon; it being the intent
of this section, together with other provisions of this
Agreement, that (to the fullest extent permitted by law and
equity and excepting only in the manner and to the extent
specifically provided otherwise in this Agreement) no
transfer of, or change with respect to, ownership of the
Development Property shall operate, legally or practically,
to deprive or limit the Town of or with respect to any such
rights, conditions or restrictions provided in or resulting
from this Agreement with respect to the Development Property
and the construction of the improvements thereon that the
Town would have, had there been no such transfer or change.
Therefore, in the absence of a specific written agreement by
the Town to the contrary, no such transfer or approval
thereof by the Town shall be deemed to relieve the Developer
or any other party bound in any way by this Agreement or
otherwise with respect to the construction of the
improvements, from any of its obligations with respect
thereto.
6.2. Construction Mortgage; Rights and Obligations of
Construction Lender:

(a) No Construction Lender shall be deemed to have
assumed or to be bound to perform the obligations
of the Developer hereunder by reason of having
acquired an interest in the Development Property
for security purposes except as provided herein. A
Construction Lender shall have the right to perform
any action in order to cure or make good any
default in the performance of,the Developer's
obligations under this Agreement, and the Town
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shall accept such performance by the Construction
Lender to the same extent as if the same were
performed by the Developer. If the Construction
Lender shall acquire or succeed to the Developer's
interests in the Development property by reason of
foreclosure or similar remedial action or upon
conveyance of the Development Property in lieu of
foreclosure, the Construction Lender shall assume
only the obligations of the Developer accruing
hereunder during the period in which the
Construction Lender holds possession of the
Property or owns the Developer's interest therein.
The Town agrees that the Construction Lender may
sell, assign or otherwise dispose of the
Developer's interest to which it has so succeeded
or which it has so acquired, provided that the
transferee shall agree With the Town, in written
form acceptable to the Town, to assume all
covenants, agreements and obligations of the
Developer hereunder. Upon any such sale,
assignment or disposition, such Construction Lender
shall be released from all obligations and
liabilities of the Developer whatsoever arising
under this Agreement after the effective date of
such sale.

(b) If a Construction Lender shall by written notice to
the Town notify the Town of the execution, delivery
and recording of a Construction Mortgage, and of
the name and address of the Construction Lender for
notice purposes, and of the recording reference of
its Construction Mortgage, and with such notice
shall furnish to the Town a true copy of its
Construction Mortgage, the Town agrees that from
the date of such notice until such Construction
Mortgage shall be discharged or released of record,
the following provisions shall apply:
(i) There shall be no cancellation, surrender,

termination or modification of this Agreement
by joint action of the Town and the
Developer, without in each case first
securing the prior written consent of each
such Construction Lender;

(ii) The Town shall, upon giving to the Developer
any notice of default under this Agreement,
simultaneously give a copy of such notice to
each such Construction Lender, and no notice
of default given to the Developer shall be
effective until a copy thereof has been given
to each such Construction Lender. Whenever
pursuant to this Agreement notice is to be
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given to a Construction Lender, a notice
addressed to such Construction Lender at its
address specified in accordance with the
foregoing provisions of this section and
otherwise complying with the terms of the
notice provisions of this Agreement shall
conclusively be treated as having been
"given" within the meaning of the respective
provisions hereof calling for notice to a
Construction Lender;

(iii) Each such Construction Lender shall have the
same period after such notice of default has
been given to it, for remedying any default
of the Developer in performance of any of its
obligations hereunder Or causing the same to
be remedied, as is given the Developer after
the giving of such notice to the Developer,
plus an additional period of thirty (30)
days, and if such default cannot with due
diligence be cured within such additional
thirty (30) day period, an additional time
thereafter, provided that such cure is
initiated during such additional thirty (30)
day period and thereafter the curing of the
same is continuously prosecuted with
diligence, and the Town shall accept such
performance by such Construction Lender as if
performed by the Developer.

(iv) In the case of any such default by the
Developer which is not susceptible of being
cured by such Construction Lender, the Town
agrees that it will take no action to obtain
specific performance of this Agreement or to
effect a termination of this Agreement by
reason of such default without first giving
to each such Construction Lender a reasonable
period of time after notice under (iii) above
either to obtain possession of the property
(including possession by receiver) and to
cure such default, in the case of a default
which can be cured when such Construction
Lender has obtained possession, or to
institute foreclosure proceedings and to
complete such proceedings or otherwise to
acquire the Developer's interest, in the case
of a default which cannot be cured by such
Construction Lender without first obtaining
the interest of Developer in the Property;
provided, however (1) that such Construction
Lender shall not be required to continue such
possession or to continue such foreclosure"or
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(v)

other proceedings if said default shall be
cured, (2) that the period for obtaining
possession or acquiring the interest of the
Developer by foreclosure or otherwise, as the
case may be, shall be extended for any period
not to exceed six months during which such
action is enjoined or stayed by a court of
competent jurisdiction, (3) that such
Construction Lender shall continue good faith
efforts to perform all of the Developer's
other obligations under this Agreement which
are susceptible of being performed by such
Construction Lender during the period of such
forbearance, and (4) that nothing herein
shall require any such Construction Lender to
begin or continue such possession or
foreclosure or other proceedings or preclude
the Town from exercising (subject to the
provisions of this Article VI) any rights or
remedies under this Agreement with respect to
any other defaults by Developer during the
period of such forebearance;
In the event of the termination of this
Agreement for any reason, or in the case of
the rejection or disaffirmance of this
Agreement pursuant to bankruptcy law or other
law affecting creditors' rights, the Town
agrees to enter into a new agreement with the
Construction Lender effective as at the date
of such termination, rejection or
disaffirmance, upon all the covenants and
agreements, terms, provisions and limitations
contained in this Agreement (including,
without limitation, this section), provided
that such Construction Lender shall, in
writing, request the Town to enter into such
new agreement within sixty (60) days after
the effective date of such termination,
rejection or disaffirmance. The provisions
of this clause shall survive the termination,
rejection or disaffirmance of this Agreement
and shall continue in full force and effect
thereafter to the same extent as if this
clause were. a separate and independent
agreement, and during the period ending 60
days after the effective date of the
termination, rejection or disaffirmance of
this Agreement, any such Construction Lender
may quietly enjoy the Property without
hindrance by the Town or any person or party
claiming by, through or under the Town.
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(vi) within thirty (30) days after receiving a
written request so to do from any such
Construction Lender, the Town shall deliver
to such Construction Lender a statement,
certified by an authorized official, stating
either (1) that this Agreement is in full
force and effect and no default hereunder has
occurred and is then continuing, or (2) that
this Agreement is then in default, specifying
the nature and status of such default. If
such statement is not delivered by the Town
to the Construction Lender so requesting it
within thirty (30) days after such request,
such Lender may conclusively assume that this
Agreement is in full force and effect and
that no default hereunder has occurred and is
then continuing.

ARTICLE VII. INSURANCE
7.1. Insurance Coverage:

(a) The Developer shall, until the Completion of
Construction of the entire Project and
establishment of the Condominium, keep the
Development Property and all of the insurable
property and equipment in respect of the
Development Property insured by fire and extended
coverage insurance and builder's risk insurance to
the same extent and amount which is normally
required by institutional mortgagees for similar
property and equipment. Such insurance shall be in
amounts sufficient to comply with the co-insurance
clause applicable to the location and character of
the property or equipment, and, in any event, in
amounts not less than the full insurable
replacement value of the Development Property
(other than land and foundations) and equipment.
All such insurance shall be by standard policies,
obtained from financially sound and responsible
insurance companies authorized to do business in
Massachusetts, and loss thereunder shall be payable
to the Developer and the Construction Lender, and
to the Town as its interests may appear.

(b) Each insurance policy shall be written to become
effective at the time the Developer becomes subject
to the risk or hazard covered thereby, and shall be
continued in full force and effect for such period
as the Developer is subject to such risk or hazard.
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(c) Certificates of such policies and renewals thereof
shall be filed with the Town on or about the
effective date thereof.

7.2. Town May Procure Insurance if Developer Fails To Do So:
In the event the Developer at any time refuses, neglects

or fails to secure and maintain in full force and effect any
or all of the insurance required pursuant to this Agreement,
the Town at its option may, without limiting any other rights

.or remedies available to it, procure or renew such insurance,
and all amounts of money paid therefor by the Town shall be
payable by the Developer to the Town with interest thereon at
the rate of ten percent (10%) per annum from the date the
same were paid by the Town to the date of payment thereof by
the Developer. The Town shall notify the Developer in
writing of the date, purposes, and amounts of any such
payments made by it. In the event the Town has not received
payment from the Developer for the cost of any such insurance
procured or renewed by the Town, plus interest accrued within
twenty (20) days from the giving notice of notice by the Town
to the Developer , the Town shall have a continuing
lien against the Development Property for such amounts and
shall be entitled to record such lien against the Development
Property.
7.3. Developer's Obligations With Respect To Restoration And
Reconstruction:

(a) Whenever any Improvement, or any part thereof,
constructed on the Development Property shall be
damaged or destroyed prior to Completion of
Construction of the entire Project and
establishment of the Condominium, conveyance of the
Senior Center to the Town, and thereafter until all
Units have been sold by the Developer to Persons
who are not Immediate Family of the Developer, the
Developer shall (to the extent permitted under the
Condominium Documents, if the Condominium shall
have been established at such time) proceed
promptly to establish and collect all valid claims
which may have arisen against insurers or others
based upon any such damage or destruction. All
proceeds of any such claim and any other monies
provided for the reconstruction, restoration or
repair of any such Improvement, shall be deposited
in a separate account of the Developer or of any
Construction Lender.

(b) The insurance money and any other proceeds so
collected shall be used and expended for the
purpose of fully repairing or reconstructing the
Improvements which have been destroyed or damaged
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to a condition at least comparable to that existing
at the time of such damage or destruction in .
accordance with the approved plans and
specifications referred to in the Special Permit to
the extent that such insurance money and other
proceeds may permit. Any excess proceeds after
such repair or reconstruction has been fully
completed shall be retained by the Developer,
subject to the rights of any Construction Lender,
and subject to the Condominium Documents if the
Condominium shall have been established at such
time;

(C) Subject to the provisions of the Condominium
Documents if the Condominium shall have been
established at such time, the Developer, with the
written approval of the Town and any Construction
Lender, may determine that all or any part of any
such damage to or destruction of such Improvements
shall not be reconstructed, restored, or repaired,
and, in such event, the proceeds of any claims
against insurers or others arising out of such
damage or destruction, to the extent not used for
such reconstruction, restoration, or repair shall
be paid to tl}eDeveloper, subject to the
requirements of Article IV with respect to
insurance proc~eds arising out of damage to or
destruction of the Senior Center, and subject to
the rights of any Co~ruction Lender. In such
event, the covenants and restrictions contained in
the Deed shall terminate as to those Improvements
or portions thereof which have been damaged or
destroyed and not reconstructed or restored.

(d) Developer shall commence to reconstruct or repair
any Improvements and equipment on the property, or
any portion thereof, which have been so destroyed
or damaged within a period not to exceed three (3)
months after the insurance or other proceeds with
respect to such destroyed or damaged property have
been received by the Developer or any Construction
Lender (or, if the conditions then prevailing
require a longer period, such longer period as the
Town may reasonably approve in writing), and shall
well and diligently and with dispatch prosecute
such reconstruction or repair to completion, such
reconstruction or repair in any event to be
completed within eighteen (18) months after the
start thereof .
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8.1.

ARTICLE VIII. RIGHTS, REMEDIES AND PROCEDURES
IN THE EVENT OF A BREACH BY DEVELOPER

(a) If the Developer shall fail to perform its
obligations under Section 2.1.(a) of this Agreement
with respect to commencement and completion of
construction of Improvements in accordance herewith
and with the Special permit and the Order of
Conditions; or

(b) If the Developer shall fail to establish the
Condominium as provided in Section 3.1 or shall
employ for such purpose any procedure or document
not in accordance with this Agreement or approved
in writing by the Town; or

(c) If the Developer shall place or suffer to be placed
on the Development property any encumbrance or lien
not contemplated by this Agreement or authorized in
writing by the Town; or

(d) If there is any transfer of the Development
Property or any part thereof or interest therein in
violation of this Agreement, or if the Developer
shall fail to perform any other obligation under
this Agreement; then the Town or Town Designee
shall provide Developer with written notice of such
noncompliance, which notice may be recorded.
Subject to the provisions of subparagraph 8.1(f)
below, in the event that Developer fails to cure
such noncompliance within sixty (60) days, the Town
has the right to exercise either Option A or Option
B, or both options, as provided in this Agreement.
Notwithstanding the foregoing, no failure of the
Town to exercise Option A or Option B or both
following a notice of noncompliance as set forth
above, shall be construed as a waiver of any rights
of the Town to exercise Option A or Option B or
both under this Agreement;
the Town shall have the right to exercise Option A
or Option B or both by a written notice given by
the Town to Developer on or before the earlier to
occur of October 9, 2027 or the date of recording
of an instrument signed by the Town terminating
either such Option. The Developer shall deliver
the deed to the property specified in the written
notice to the Town on or before the sixtieth (60th)
business day following the determination ~f the
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purchase price as set forth in Section 8.3 below,
hereinafter referred to as the closing Date.
Such written notice shall specify which option the
Town is exercising.

(f) After the Town has received written notice from the
Developer of the existence of an institutional
lender holding a first mortgage of record on all or
any portion of the Development property, the Town
shall send copies of all notices of noncompliance
under this Article VIII to such institutional first
mortgagee of record, and such institutional
mortgagee shall have the right concurrently with
Developer to cure any noncompliance. The curing of
such noncompliance by any such institutional first
mortgagee of record shall be treated as performance
by the Developer, but nothing herein shall be
deemed to impose an obligation on any institutional
first mortgagee of record to cure any noncompliance
under this Article VIII.

8.2. In the event that the exercise of option A and the
acquisition of the Option A Property by the Town would create
a nonconformity as to zoning for the Developer's approved
development of the Development Property as set forth in this
Agreement, the Town shall have no right to exercise Option A
to purchase the Option A Property unless, within one hundred
and eighty (180) days of its notice to the Developer of
noncompliance with this Development Agreement or other
permits, approvals or agreements as set forth in subparagraph
(a) above, the Town of Acton zoning Board of Appeals shall
have granted a variance or such other zoning relief as may be
necessary to cure the nonconformity created by the exercise
of this Option and shall have followed the necessary
procedures to grant and implement such variances or other
zoning relief (which may, in some instances require taking a
vote at a Town meeting).
8.3. Purchase and Sale Afreement. As soon as possible after
the exercise of either Op ion, the Developer and the Town
shall enter into a purchase and sale agreement substantially
in the form of the attached Exhibit [Greater Boston Real
Estate Board Standard Form Purchase and Sale Agreement],
which agreement shall govern the consummation of the
transaction and shall incorporate the terms and conditions of
this Agreement, including without limitation the Closing Date
and Purchase Price. The Town and Developer agree that time
shall be of the essence of this Agreement. The purchase
price of the Option A Property, or the Option B Property, as
the case may be, shall be the fair market value of such
property as of the date of the exercise of the option
pertaining to such property. In the event that the Town and
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the Developer cannot agree in writing on such purchase price
within ten days of the exercise of either Option then the
purchase price of either the Option A Property or the option
B property, as the case may be, shall be determined by
appraisal of the fair market value of such property as of the
date of the exercise of the option as follows. Within twenty
days of the Town's exercise of either Option A or Option B,
or both, the Town and the Seller shall each designate an
impartial real estate appraiser, duly licensed and qualified
in the Commonwealth of Massachusetts, to determine the fair
market value of the Option A Property or the Option B
property. The expense of each appraiser shall be the
responsibility of the party designating the appraiser. The
unanimous written decision of the two appraisers so chosen
shall be conclusive and binding upon the Developer and the
Town. If the two appraisers shall fail to reach a unanimous
written determination as to the purchase price within thirty
days, the two appraisers shall designate a third impartial
real estate appraiser, duly licensed and qualified in the
Commonwealth of Massachusetts. The expense of the third
appraiser so selected shall be divided equally between the
Town and the Developer. The written decision of a majority
of the three appraisers so selected shall be rendered within
thirty days and shall be conclusive and binding on the Town
and the Developer as to the purchase price .
8.4. Termination of option A. option A may be terminated in
advance of its scheduled expiration date solely pursuant to
Section 2.2 hereof and in no other manner.
8.5. Termination of option B. Following the completion of
construction each and every phase of the Project, the
determination of whether the Developer has complied with this
Agreement, the Development Agreement, the Order of Conditions
and any other permits, special permits, orders of conditions,
or other approvals or agreements between the Developer and
the Town applicable to the development of the Development
Property with respect to each such completed phase shall be
made by the Town as follows. The Developer shall notify the
Town Designee in writing of the completion of a phase of the
Project, such notice to be accompanied by copies of a final
unconditional certificate or certificates of occupancy for
the completed phase and an architect's certificate of
substantial completion of such phase. Within ten (10) days
of the date such notice is received the Town Designee shall
inspect such completed phase of the Project and determine
whether such completed phase complies in all respects with
this Agreement, including without limitation the Special
Permit and Order of Conditions. If the Town Designee
determines that such completed phase does so comply with the
terms of this Agreement, the Town Designee shall execute an
instrument in recordable form within ten (10) days of such
inspection, acknowledging termination of the Town's rights
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with respect to such completed phase of the project .
Following termination of the Town's rights under this
Agreement with respect to all phases of the Project, the Town
shall, at the request of Developer, execute an instrument in
recordable form, acknowledging termination of all of its
rights under Option B, and Option B shall be of no further
force and effect between the parties.

ARTICLE IX. MISCELLANEOUS PROVISIONS
9.1. Waiver: Except as otherwise expressly provided herein,
failure on the part of either party of this Agreement to
complain of any action or non-action on the part of the
other, no matter how long the same may continue, shall never
be deemed to be a waiver by such party of any of its rights
hereunder. Further, it is convenanted and agreed that no
waiver at any time of any of the provisions hereof by either
party shall be construed as a waiver of any of the other
provisions hereof, and that a waiver at any time of any of
the provisions hereof shall not be construed as a waiver at
any subsequent time of the same provisions. The consent or
approval to or of any action by either party requiring such
consent or approval shall not be deemed to waive or render
unnecessary such consent or approval to or of any subsequent
action by such party.
9.2. Invalidity of Particular Provisions: If any term,
covenant, condition or provision of this Agreement, or the
application thereof to any person or circumstance, shall, at
any time or to any extent, be invalid or unenforceable, the
remainder of this Agreement, or the application of such term,
covenant, condition or provision to persons or circumstances
other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term
and provision of this Agreement shall be valid and shall be
enforced to the fullest extent permitted by law.
9.3. Provisions Binding: This Agreement may be cancelled,
modified or amended only by a written instrument executed by
both parties hereto.
9.4. Governing Law: This Agreement and the performance
hereof shall be governed exclusively by the laws of
Massachusetts, as the same may from time to time exist.
9.5. Recording: The parties hereto agree that a fully
executed original of this Agreement shall be recorded with
the Registry of Deeds and the Registry District. The cost of
recording this Agreement shall be borne by the Developer.
9.6. Notices: Except as otherwise expressly provided
herein, whenever notices, demands, requests or other
communications shall or may be given under this Agreement
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either to the Town or to the Developer, the same shall be
deemed adequately given if in writing and hand delivered or
sent by registered or certified mail, postage prepaid, return
receipt requested: If intended for the Town, addressed to it
at the mailing address set forth on the first page of this
Agreement, with copies to the Town Counsel; and, if intended
for Developer, addressed to the Developer at the mailing
address set forth on the first page of this Agreement, with
copies to ; or to such other address oraddresses -a-s--m-a-y--f-r-o-m--t-imeto time hereafter be designated by
either party to the other by like notice; and such notices
shall be effective upon receipt if hand delivered or upon
deposit in the u.s. mail if subsequently received.

The Town and the Developer each agree to give prompt
written notice to the other party of all material notices
received by it from third parties relating to the Development
property.
9.7. Interpretation: As used herein, the singular shall
include the plural and the plural shall include the singular
as the context may require. The article and section headings
used throughout this instrument are for convenience and
reference only, and the words contained therein shall in no
way be held to explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of
this Agreement. References herein to successors and assigns
of the Developer are not intended to constitute a consent to
assignment or transfer by the Developer but refer only to
those instances in which the Town shall have given consent
thereto in accordance with the terms of this Agreement.
9.8. No partnership: It is agreed that nothing contained in
this Agreement shall be deemed or construed as creating a
partnership, joint venture, or any association between the
Town and the Developer, or cause the Town to be responsible
in any way for the debts or obligations of the Developer.
9.9. Secondary Mortgafe Market: So long as no substantive
changes are required, he Town agrees to modify the
restrictions contained herein and to be contained in the
various documents required hereunder if the Federal National
Mortgage Association or the Federal Home Loan Mortgage
Corporation require such modifications as a condition
precedent to its approval or agreement to acquire mortgages
on the units given or to be given in connection with the sale
of such units to persons or entities not a party to this
Agreement.
9.10. Certificates of Completion and Release of Conditions:
If and when the Developer shall have performed and complied
with some or all of the agreements and conditions set forth
in this Agreement, the Town shall upon request of the
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Developer deliver to the Developer one or more certificates
of completion and release of such conditions, in recordable
form, signed by a majority of the Board of Selectmen of the
Town of Acton and stating that the Developer has performed
and complied with some or all of the agreements and
conditions set forth in this Agreement to the satisfaction of
the Town. Such a certificate shall be conclusive evidence of
the Developer's performance of such agreements and compliance
with such conditions as are stated in such certificate and of
the release of the Developer and the Development Property
from such conditions by the Town, provided, however, that
such certificates shall not discharge or release the
Developer, its successors or assigns or the Development
Property from the terms, conditions, covenants and
restrictions contained in the Condominium's master deed and
in the Special Permit, or from building, zoning and other
applicable laws, ordinances or regulations.
9.11. Authority of Developer: The Developer and any officer
of the Developer executing this Agreement and any other
documents required in connection with this Agreement or any
conveyance to be made hereunder hereby warrant that they have
the requisite power and authority to enter into and carry out
this Agreement and all other documents executed and delivered
in connection herewith or therewith. The execution and
delivery of this Agreement and all other documents executed
and delivered in connection with this Agreement have been
duly authorized by the Developer's board of directors, to the
extent required by law or the Developer's articles of
organization or by-laws, and no other action of the Developer
is required for the execution, delivery and performance of
this Agreement, the Deed, and all other documents executed
and delivered in connection herewith or therewith.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed under seal this day of

, 1989.--~---
TOWN OF ACTON
Acting by a Majority of
its Board of Selectmen
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High street PCRC Trust

By _
Roy C. Smith, as trustee

Roy C. Smith, Individually

ROY C. Smith Associates, Inc.

By _
Its:

Commonwealth of Massachusetts
, SSe , 1989-------- --------

Then personally appeared the above-named -a-n...•d--------
-a""'c""'k-n-o-w""'l-e-d-g-e-d-t-h-e--f-o-r-e-g-o""'i-n-g--i-n-s-t-r-u-m-e-n-t-t-o--b-e-thefree act and
deed of the Board of Selectmen of the Town of Acton, before
me

Notary Public
My Commission Expires:
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Commonwealth of Massachusetts• ________ , ss. , 1989--------
Then personally appeared the above-named Roy C. Smith,

as trustee of High streetPCRC Trust, and acknowledged the.
foregoing instrument to be his free act and deed as trustee
as aforesaid.

Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. ____ __ , 1989

•

•

Then personally appeared the above-named Roy C. Smith,
and acknowledged the foregoing instrument to be his free act
and deed, as an individual, before me •

Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. -----, 1989

Then personally appeared the above-named
the of Roy C. Smith Associates, Inc., and
aCkn-o-w-l-e-d-g-e-d-t-heforegoing to be his/her free act and deed
and the free act and deed of said corporation, before me.

Notary Public
My Commission Expires:
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PAL.M ER & DODGE
ONE BEACON STREET

BOSTON, MASSACHUSETTS 02108

TELEPHONE (617) 573-0100

TELECOPIER (617) 227-4420

TELEX 951104

June 20, 1989

•

BY TAXI
John Murray, Assistant Town Manager
Acton Town Hall
Acton, Massachusetts 01720
Re: Comprehensive Development Agreement -

Audubon Hill
Dear John:

Enclosed please find seven (7) copies of a draft of the
captioned Agreement, revised to reflect our discussions
yesterday with Roy Smith, Dick Cotter and Stan Gordon. In
order to get a draft sent out in time to be discussed by the
Board of Selectmen this evening, I have not had the
opportunity to fully review this draft. To that end, I
expect to make further changes to the Agreement, and a senior
attorney is also reviewing this document. I believe,
however, that this draft incorporates most of the changes
which we all agreed upon. I am also sending copies of this
draft to Dick Cotter and stan Gordon. .-------- __-------_.~-_._---

Please inform the Board that this document is a working
draft and that the Board hn~ final approval over each of the
.term~ pr()vi~j()n~i')f)O condjtion~ GOnt~1Dpn in tQP fina~
Agreement. I look forward to receiving any questions or
comments that you, Don Johnson, or any member of the Board
may have.

'~----------_. __ .__ .._-_ ..._-------_ .._--
DYB/bep
Enclosures
cc: Richard Cotter, Esq. (by taxi)

Stanley L. Gordon, Esq. (by taxi)
Thomas G. Schnorr, Esq.
(each with enclosure)
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~ EXHIBIT A - M:
Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:
Exhibit G:
Exhibit H:
Exhibit I:
Exhibit J:
Exhibit K:
Exhibit L:
Exhibit M:

//•

EXHIBITS TO DEVELOPMENT AGREEMENT

TITLE:
Description of Development property
Description of Averitt Land
Description of Option A property

(Conservation Area)
Conservation Deed Restriction
Guidelines
Description of Option B Property
Right of First Refusal
Lease of Senior Center
Easement to Averitt Land
Condominium Documents
Purchase & Sale Agreement for AHA Units
Purchase & Sale Agreement for Option A or B

property
Conservation Area Survey



A.

B.

C.

EXHIBIT E GUIDELINES

An Eligible Purchaser shall be defined as:
1. A Senior Citizen or Senior Citizen and spouse (the

"prospective Purchaser");
2. Who, based on the prospective purchaser~s.income and

assets, does not qualify under the standards
established by the Federal Home Loan Mortgage
Corporation ("FHLMC") or Federal National Mortgage
Association ("FNMA") for a mortgage loan for 80% of
the fair market value of an Unrestricted Unit;

3. Who does qualify under the FHLMC or FNMA standards
for a mortgage loan for 80% of the maximum Resale
Price of a Restricted Unit.

The Acton Community Housing Corporation shall maintain a
waiting list of Persons interested in purchasing
Restricted Units as they become available. Although
Persons listed on the wait list may not be presumed to
be Eligible Purchasers, the ACHC may preliminarily
screen such Persons to determine whether they may
qualify as Eligible Purchasers.
The procedure for determining whether a Prospective
Purchaser shall qualify as an Eligible Purchaser shall
be as follows:
1. A Prospective Purchaser shall submit a mortgage loan

application to a bank, savings and loan association,
trust company, or other institutional lender (a
"Bank") for purchase money financing to buy a
Restricted Unit.

2. The Bank shall certify that (a) the Prospective
Purchaser cannot qualify under FHLMC or FNMA
standards, based on the Pros.pective Purchaser's
income and assets, for purchased money financing for
at least 80% of the Restricted Unit's Appraised
value but that (b) the Prospective Purchaser does
qualify under such standards for such financing for
a loan of at least 80% of the Maximum Resale Price
of the aforesaid Unit.

3. The Seller shall then submit to the Town Designee
the following documents:
(a) a determination of the Appraised value and

Maximum Resale Price of the Unit to be sold,
determined as provided in the Agreement, the
cost of such determination to be divided



,

• equally between the Seller and the Prospective
Purchaser;

(b) the Mortgage Lender's Certificate regarding the
Prospective Purchaser's eligibility for a
mortgage loan determined in accordance with
paragraph C.2. above;

(c) a purchase and sale agreement executed by both
the Prospective Purchaser and the Seller,
containing a clause stating that such agreement
may be rescinded should the Town disapprove of
the proposed transaction; and

(d) an Affidavit of Compliance executed by both the
Seller and the Prospected Purchaser pursuant to
Section 3.4(e) of the Agreement.

4. The Town Designee shall review the documents
submitted according to paragraph C.3. above, and
within 10 days of such submission shall determine
whether the Prospective Purchaser is an Eligible
Purchaser pursuant the terms and conditions of the
Agreement .

./•
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PALM ER & DODGE

ONE BEACON STREET

BOSTON, MASSACHUSETTS 02108

TELEPHONE (617) 573-0100

TELECOPIER (617) 227-4420

TELEX 951104

June 20, 1989
TAXI

omprehensive
Audubon Hill

ohn Murray, Assistant Town Manager
cton Town Hall

A ton, Mass e
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Enclosed please find seven (7) copies of a draft of the
captioned Agreement, revised to reflect our discussions
yesterday with Roy Smith, Dick Cotter and Stan Gordon. In
order to get a draft sent out in time to be discussed by the
Board of Selectmen this evening, I have not had the
opportunity to fully review this draft. To that end, I
expect to make further changes to the Agreement, and a senior
attorney is also reviewing this document. I believe,
however, that this draft incorporates most of the changes
which we all agreed upon. I am also sending copies of this
draft to Dick cotter ~~~--~t-~~-?~-rdO~----------:~~

L--- - .-.Pleaseinf'C5rm-the Board that this document is a working )
1 draft and that the Board h~~ final approval over each of the /
, term~ prnvi~inn~ ~nn ~onnition~ ~nnt~inpn in rhp final /

Aareement. I look forward to receiving any questions or /
comments that you, Don Johnson, or any member of the Board /
may have.

_.~----------

DYB/bep
Enclosures
cc: Richard Cotter, Esq. (by taxi)

Stanley L. Gordon, Esq. (by taxi)
Thomas G. Schnorr, Esq.
(each with enclosure)



June 20, 1989•TO: Town Clerk
FROM: Ann Simeone, Selectmen's Secretary
SUbJECT: MEETING

"1."""", •••••,.""".", •••""",.,." •••,.",,1".",•••••••••'
The Board of Selectmen will meet on Friday, June 23, 1989 at 7:30

A.M. in Room 204 to discuss Comprehensive Development Agreement •

•

i
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TO: Don

FROM:
SUBJECT:

TOWN OF ACTON
INTER-DEPARTMENTAL COMMUNICATION

June 21, 1989

Conservation Administrator
- Parking Area & Trail Design

1.

2.

•
3.

4.

5.

The proposed parking area on conservation land as agreed upon by the
Conservation Commission and Mr. Smith, and detailed on Sheet 31 "Plan
and Profile of Brewster Lane in Audubon Bill", dated August 1, 1988;
will be 60' X 751 in dimension. The construction will require an
8"-12" base of river run gravel and finished with a minimum of 6" of
processed gravel. A 101 wide area will be cleared, loamed and seeded
around the perimeter of the entire parking area for poison ivy control
and snow removal.
The initial trail system to be constructed for the Commission by Mr.
Smith and beginning at the proposed parking area will exit the parking
area in the northeast corner and the southwest corner, as shown on
Sheet 31. The trails will be 10' wide loamed and seeded. Mr. Smith
will construct the first 200 yards of each trail, the remainder will be
constructed by the rown of Acton. The trails will be 101 wide to allow
Municipal Properties equipment in for routine maintenance and poison
ivy control. Loaming and seeding is required on both trail locations
for erosion control.
Parking area and trails have been flagged, but should be flagged again
by a representative from the Conservation Commission prior to
construction.
The proposed gate and key shown on Sheet 31, will be under the control
of the Town of Acton Municipal Properties Department. The gate should
be located at the stonewall separating the two properties.
Municipal Properties will require Mr. Smith to place a sign at the
entrance to the parking area stating:
"Parking area closed dusk to dawn. Police take notice".

cc: John Murray
Dean Charter

.TT:ahm.6
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COMPREHENSIVE DEVELOPMENT AGREEMENT

This Comprehensive DevelopmentaAgreement (the
"Agreement") is made as of the ;:l~{cAdayof June, 1989, by and
between the Town of Acton, Massa-cnusetts (the "Town "), a
Massachusetts municipal corporation having its usual place of
business at the Acton Town Hall, Acton, Massachusetts, acting
by and through its Board of Selectmen, and ROY C. Smith, as
Trustee of High Street PCRC Trust u/d/t dated March 5, 1985,
recorded with the Middlesex South Registry of Deeds in Book
18611, Page 409 and the Middlesex South Registry District of
the Land Court as Document No. 758061 (the "Trust"). Roy C.
Smith individually and as Trustee of the Trust, any
corporation, partnership or other entity undertaking a
development pursuant to the terms of this Agreement in which
Roy C. Smith has an interest and any of their successors or
assigns shall hereinafter be referred to collectively as the
"Developer".

RECITALS
Reference is made to the following facts:

A. At a Special Town Meeting held in 1984, the Developer
presented a written proposal (the "Development
Proposal") with respect to the development of several
parcels of land in the Town of Acton containing
approximately 71 acres as more particularly described on
Exhibit A attached hereto (the "Development property"),
seeking the approval of Town Meeting to designate the
Development Property as a Planned Conservation
Residential Community (PCRC) District pursuant to
Section 9 of the Town zoning By-Law. The Town Meeting
made such a designation as to the Development Property.

B. By deed dated March 25, 1985, recorded with the
Middlesex South Registry of Deeds at Book 16067, Page
278, ROY C. smith, individually, acquired a portion of
the Development Property consisting of an approximately
18 acre parcel of land as more particularly described in
the deed thereto. Roy C. Smith, individually, conveyed
this 18 acre parcel by deed dated October 8, 1987,
recorded with said Deeds in Book 18611, Page 445, to Roy
C. Smith, as Trustee of the Trust.

C. By deed dated October 8, 1987 from Norman R. Veenstra,
recorded with said Deeds in Book 18611, page 437, Roy C.
Smith, as Trustee of the Trust acquired another portion
of the Development Property consisting of three parcels
of land containing approximately 39 acres more or less,
as more particularly described in said deed.
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D. By deed October 8, 1987 from Norman R. Veenstra, filed
with said Registry District as Document No. 758060, and
recorded with said Deeds in Book 1036, Page 179, Roy C.
smith, as Trustee of the Trust, acquired the balance of
the Development property consisting of a parcel of land
containing approximately 14 acres more or less, as more
particularly described in the deed thereto.

E. ROY C. smith, as Trustee of the Trust, is the owner of
record as of the date hereof of the Development
property.

F. The Developer agreed at public meetings held with the
Town of August 25, 1987, and September 2, 1987, to
develop the Development Property substantially in
accordance with the terms and conditions of the
Development Proposal as generally illustrated on a plan
entitled "Overall Land Use plan of Land in Acton Mass,"
dated October 16, 1984, and in accordance with the terms
and conditions of a special permit to be issued by the
Town acting through its Planning Board under the PCRC
District, and in no other manner.

G. On october 9, 1987, the Developer and the Town entered
into a Development Agreement (the "Prior Development
Agreement"), a Release Agreement, a First Option
Agreement and a Subordinated Option Agreement with
respect to the Development Property, all of which are
incorporated by reference herein. The Prior Development
Agreement required the Developer and the Town enter into
a Comprehensive Development Agreement upon the issuance
of the special permit described in the preceding
paragraph (F).

H. On March 4, 1989, the Town, acting through its Planning
Board, approved, subject to certain terms and
conditions, the Developer's application for a planned
Conservation Residential Community special permit filed
with a plan entitled "Audubon Hill in Acton, Mass.,"
dated August 1, 1988 (the "Special permit"). On March
15, 1989, the Town, acting through its Conservation
Commission, issued to the Developer an Order of
Conditions with respect to the Development Property.

I. The Developer and the Town now wish to coordinate the
terms of all prior permits, conditions, orders and
agreements by this Comprehensive Development Agreement
to govern the relationship of the parties with respect
to the Development Property.
NOW, THEREFORE, in consideration of the foregoing and

the mutual covenants and agreements contained herein, and
other good and valuable consideration, the receipt and
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sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:

ARTICLE I: GENERAL PROVISIONS
1.1 Definitions.

The following terms used in this Agreement shall have
the meanings specified below:

Act: means Chapter 183A of the General Laws of
Massachusetts, as it may be amended.

Affidavit of Compliance: means an affidavit executed .as
provided in Section 3.4.(e) hereof.

Affiliated Party: means as to any Person, (i) a member
of the Immediate Family of such Person, (ii) the estate of
any Person referred to in the preceding clause, (iii) the
trustee of a trust for the benefit of any Person referred to
in the preceding clauses (i) and (ii), (iv) an entity of
which a majority of the voting and/or benefical interest is
owned by anyone or more of the Persons referred to in the
preceding clauses (i) through (iii), or (v) a Person who is
an officer, director, trustee, employee,
stockholder/beneficiary (15% or more) or partner of any
entity which is a Person referred to in the preceding clauses
(i) through (iv).

Agreement: means this Comprehensive Development
Agreement, incorporating the Order of Conditions, the Special
Permit and the Plan, as this Comprehensive Development
Agreement may be amended from time to time.

Appraised Value: means, as to a Restricted Unit, the
fair market value of the Restricted Unit as determined by a
real estate appraiser duly licensed and qualified in the
Commonwealth of Massachusetts chosen from a list of such
appraisers selected by the Town; provided, however, that the
fair market value determination shall be made as though the
Unit were not a Restricted Unit, but shall take into account
that the Unit is located within a condominium development
restricted to Senior Citizens containing both Unrestricted
and Restricted Units; and provided further that the initial
Appraised Value of any Unit shall be the market price .
reasonably established by the Developer. Such appraisal
shall generally satisfy the appraisal standards established
from time to time by the Federal National Mortgage
Association or another nationally recognized secondary
mortgage market investor selected by the Town.

Approval Documents: means all documents required
pursuant to the terms and conditions of this Agreement in
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• connection with the sale, conveyance or other transfer of a
Restricted Unit, including an executed counterpart original
of the purchase and sale agreement for the sale of any such
Unit, Mortgage Lender's Certificate, a determination of the
Maximum Resale Price of the Unit to be conveyed, and all
Affidavits of Compliance which may be required.

Averitt Land: means that land more fully described in
Exhibit B attached hereto and incorporated herein by
reference.

Completion of Construction: means, as to any Phase,
Subphase or Unit of the Project, that each of the following
has occurred: (i) an architect .duly licensed and qualified
under the laws of the Commonwealth of Massachusetts has
certified that such Phase, Subphase or Unit has been
substantially completed in accordance with the plans and
specifications therefor; (ii) the Town Designee has inspected
such Phase, Subphase or Unit and determined that such Phase,
Subphase or Unit is in compliance with the terms of this
Agreement, the Special Permit and the Order of Conditions, as
each may apply; and (iii) an authorized Town official has
issued a certificate of occupancy, if one is required, for
such Phase, Subphase or Unit.

Condominium: means the Audubon Hill North and the
Audubon Hill South Condominium (which shall include the Town
of Acton Senior Center), or any Subphase thereof, as
contemplated in the Plan, to be established according to the
provisions of the Act and built in accordance with this
Agreement, the Special Permit and the Order of Conditions.

Condominium Association: means the unit owners'
association established pursuant to the Condominium Documents
for the Audubon Hill North Condominium or the Audubon Hill
South Condominium or both in order to govern the affairs of
the Condominium.

Condominium Documents: means those documents required
under the provisions of the Act to submit the Development
Property to the condominium form of ownership to establish
the Condominium, in compliance and in accordance with the
provisions of the Act, forms of which are attached hereto as
Exhibit F and incorporated herein by reference.

Conservation Administrator: means the Person designated
from time to time and employed by the Town to act as the
Conservation Administrator of the Town, or any Person acting
in a successor position so designated by the Town.

Conservation Restriction: means the conservation
restriction substantially in the form of Exhibit D that is to
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be placed on the Development Property by the Developer
pursuant to the terms of this Agreement.

Construction Lender: means a bank, insurance company,
savings and loan association, trust company or other
institutional lender, or a noninstitutional lender which is
approved in writing in advance by the Town, who holds a
Construction Mortgage.

Construction Mortgage: means a mortgage on the
Development Property given by the Developer to secure the
payment of one or more loans which may be used only for the
financing or refinancing of the construction of the project
in accordance with the terms of this Agreement, the Special
Permit, the Order of Conditions and one or more construction
loan agreements consistent with the aforesaid documents.

Development Property: means the real property upon
which the Developer intends to construct the Project, as more
fully described in the Site plan attached hereto as Exhibit A
and incorporated herein by reference.

Developer: means Roy C. Smith as Trustee of the High
Street PCRC Trust, Roy C. Smith individually, and any
Affiliated party of Roy C. Smith undertaking development
pursuant to this Agreement and any successor or assign.

Eligible Purchaser: means a Senior Citizen who
satisfies the criteria set forth in the Guidelines in effect
at the time the Senior Citizen is ready and willing to
purchase a Unit. In addition, the Town and the Acton Housing
Authority shall also be deemed Eligible Purchasers.

First Option Agreement: means the option agreement
entered into between Roy C. Smith, as Trustee of the Trust
and the Town on October 9, 1987 concerning the Option A
property, recorded with the Registry of Deeds at Book 18611,
Page 459, and incorporated herein by reference.

Guidelines: means the program documents attached hereto
as Exhibit E and incorporated herein by reference, as they
may be amended from time to time by the Town, which establish
the criteria by which an Eligible Purchaser shall be
determined.

Immediate Family: means with respect to any person, his
or her spouse, parents, parents-in-law, descendants, nephews,
nieces, brothers, sisters, brothers-in-law, sisters-in-law,
children-in-law and grandchildren-in-law.

Improvements: means those buildings, structures and
other improvements, including without limitation landscaping
and paving, which shall be constructed on the Development
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Property in accordance with the Special Permit, the Plan, the
Order of Conditions and this Agreement .

Maximum Resale Price: means, as to any Restricted unit,
the price, as of a given date, equal to seventy five percent
(75%) of the Appraised Value of such Unit, plus fifty percent
(50%) of the cost of any appraisal required hereunder.

Mortgage Lender's Certificate: means that certificate
issued by a bank, savings and loan association, trust
company, or other institutional lender regarding a
prospective purchaser's eligibility for a mortgage loan under
FNMA or FHLMC standards in accordance with Paragraph C.2. of
the Guidelines, as they may be amended from time to time.

North phase: means the Phase of the Project which
includes the construction of (i) the "Northern Phase" (Units
101-128, 130 and 132) and (ii) the landscaping and other
facilities appurtenant to such Units as contemplated in the
Plan.

option A: means the option granted by Roy C. Smith, as
Trustee of the Trust to the Town with respect to the Option A
Property under the terms of the First Option Agreement.

option B: means the subordinated option granted by Roy
C. Smith, as Trustee of the Trust to the Town with respect to
the Option B Property under the terms of the Subordinated
Option Agreement.

option A Property: means that portion of the
Development Property shown as "Option A Property" on the Site
plan excluding, however, any and all Units in the project.

option B Property: means that portion of the
Development Property shown as "Option B Property" on the Site
Plan.

Order of Conditions: means the Order of Conditions,
DEQE File number 85-265, issued to Roy Smith, as Trustee of
the Trust, by the Acton Conservation Commission pursuant to
G.L. C.131, §40 on March 15, 1989, and incorporated herein by
reference, and recorded with the Registry of Deeds at Book
19722, Page 505 and with the Registry District as Document
No. 795846, which imposes certain terms and conditions on the
development of the Project.

person: means any individual, or general partnership,
limited partnership, corporation, joint venture, trust,
business trust, cooperative or association, and the heirs,
executors, administrators, successors and assigns of such
Person where the context so admits .
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phase: means a portion of the project, as described in
the Plan .

Plan: means a plan entitled "Audubon Hill, Acton,
Mass.", dated August 1st, 1988, for land owned by High street
PCRC Trust, drawn by Acton Survey & Engineering, Inc.,
Gauchat Architects, Inc., and Carrol R. Johnson & Associates,
Inc., consisting of 46 sheets and referenced as Exhibit 1 to
the Special Permit.

project: means the planning, construction, landscaping
and all other related or similar development of the
Development property in accordance with the Plan, this
Agreement, the Special Permit and the Order of Conditions,
including, without limitation, the planning, construction and
landscaping of the Condominium, the Improvements contemplated
in Section 2.2 hereof and the Senior Center.

Registry of Deeds: means the Middlesex South Registry
of Deeds.

Registry District: means the Middlesex South Registry
District of the Land Court.

Restricted Unit: means a Unit subject to certain resale
price restrictions, which restrictions are set forth in
Article III hereof and in the Master Deed of the Condominium,
and are incorporated herein by reference, for the benefit of
the Town, its successors and assigns.

Security: means a letter of credit or similar secure
financial commitment, the terms and conditions of which are
acceptable to the Town, issued by a financial institution
acceptable to the Town, provided by the Developer at the
Developer's sole expense for the benefit of the Town.

Senior Center: means that portion of the Condominium's
common areas and facilities which shall be constructed by the
Developer as contemplated in the Plan, the Special Permit and
the Order of Conditions and leased to the Town under the
terms and conditions of a lease, attached as Exhibit H hereof
and incorporated herein by reference, for use by the Town as
a senior citizen's center.

Senior Citizen: means any natural Person fifty-five
years of age or older at the time of the sale, lease,
assignment, license, resale, sublease or other transfer or
conveyance of a Unit to such Person.

Site Plan: means a plan entitled "The Site Plan of
Audubon Hill in Acton, Mass." dated June 30, 1989 for land
owned by Roy C. Smith, as Trustee of the Trust,
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drawn by Acton Survey & Engineering, Inc., attached hereto as
Exhibit A and incorporated herein by reference .

South phase: means that portion of the project which
includes construction of (i) the improvements to the
Conservation Area, (ii) the Senior Center, (iii) the
"Southern Phase" (units 1-32 and 34,36,38,40,42,44,46 and 48)
and (iv) the landscaping, utilities, access roads and other
facilities appurtenant to the Senior Center and the aforesaid
units as contemplated in the plan.

Special Permit: means the Planned Conservation
Residential Community Special Permit granted on March 4,
1989, by the Acton Planning Board to Roy C. Smith, as Trustee
of the Trust subject to and with the benefit of certain
conditions, modifications, waivers and limitations, received
and filed by the Acton Town Clerk on March 6, 1989 and
recorded with the Registry of Deeds at Book 19722, page 511
and the Registry District as Document No. 795847.

Subordinated Option Agreement: means the option
agreement entered into between Roy C. Smith, as Trustee of
the Trust and the Town on October 9, 1987, concerning the
Option B Property, recorded with the Registry of Deeds at
Book 18611, Page 480 and with the Registry District as
Document No. 758067, incorporated herein by reference .

Subphase: means any portion of any phase, as described
in the Plan.

Town: means the Town of Acton, acting through its Board
of Selectmen.

Town Counsel: means Norman P. Cohen, Esquire, Palmer &
Dodge, One Beacon Street, Boston, Massachusetts 02108, or
such successor counsel, duly admitted to the practice of law
in the Commonwealth of Massachusetts, as is designated by the
Town.

Town Designee: means any person or entity designated by
the Town in accordance with this Agreement to act for the
Town with respect to this Agreement or to administer any
provisions hereof, or any assignee or other transferee of the
Town's rights to enforce the provisions of this Agreement and
to hold the benefit of and enforce the restrictions and
conditions contained in this Agreement, provided that the
Town shall prepare and record a certificate with the Registry
of Deeds and the Registry District setting forth such facts
and shall deliver a copy of such certificate to the Developer
and/or any designee of the Developer. The Town hereby
designates the Town Manager, or his or her assignee as the
initial Town Designee and hereby confirms that the Town
Designee shall have authority to give the notices, approvals
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and certifications and to take such other actions as are
provided to be given, taken or performed by the Town Designee
under this Agreement, and the Developer and any Unit
purchaser or Lender may rely conclusively on any such notice,
approval, certification or action taken by the Town Designee.

Unit: means a condominium unit so designated in the
Master Deed of the Condominium.

Unrestricted Unit: means a Unit not subject to the
restrictions contained in this Agreement with regard to
resale price and purchase eligibility imposed on Restricted
Units.
1.2 General Provisions.

(a) this Agreement shall supercede the Prior
Development Agreement recorded with the Registry of Deeds at
Book 18611, Page 447 and with the Registry District as
Document No. 758064. Upon execution of this Agreement and
its recording with the Registry of Deeds and the Registry
District, the Town and Developer shall execute a document in
recordable form releasing the Prior Development Agreement and
a Release Agreement between Roy C. Smith, as Trustee of the
Trust and the Town, dated October 9, 1987 and recorded with
the Registry of Deeds in Book 11684, Page 367 (the "Prior
Release Agreement"), which Prior Development Agreement and
Prior Release Agreement shall thereupon be void and of no
further effect. Promptly following execution of the
aforesaid release, the Developer shall record, at its own
expense, said release with the Registry of Deeds and the
Registry District.

(b) upon the Completion of Construction of the entire
project in accordance with (i) the terms and conditions of
this Agreement, the Special Permit, the Plan, the Order of
Conditions and any subsequent agreements or permits between
the Town and the Developer concerning the Project, and (ii)
all applicable laws, ordinances, bylaws and codes, the Town
agrees to execute a release of this Agreement in recordable
form, which the Developer may record at its sole expense with
the Registry of Deeds and the Registry District.
Notwithstanding any provision of the foregoing to the
contrary, upon the release of this Agreement, the following
independant documents and agreements shall remain in full
force and effect according to their terms and the aforesaid
release shall not alter or affect any of the following
documents and agreements: the Conservation Deed Restriction
(Exhibit D), the Lease of the Senior Center (Exhibit H), the
Easement to Averitt Land (Exhibit I), the Condominium
Documents (Exhibit J) and the Purchase and Sale Agreement
(Exhibit K) .
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ARTICLE II: DEVELOPMENT
2.1. The Development.

The Developer covenants, promises and agrees, for
itself, its successors and assigns, to develop the project as
follows:

(a) to undertake and complete the development of the
project in accordance with this Agreement, the Plan and any
plans and specifications referred to in the Special Permit;

(b) to comply in all respects with the terms and
conditions of the Special Permit, the Order of Conditions and
all other agreements between the Town and the Developer; and

(c) to comply with all building, zoning and other
applicable laws, ordinances and regulations.

The Project shall be completed to the satisfaction of
the Town on or before the date which is three (3) years from
the date of this Agreement, provided, however that such date
may be extended for up to one (1) year by the Town Planning
Board as provided in the Special Permit and as further
provided in this Agreement.
2.2. Conservation Land .

(a) The Developer acknowledges and agrees to subject
that portion of the Development Property shown as
"Conservation Open Space" on the Plan and Site Plan
to the Conservation Restriction in the form
attached hereto as Exhibit D, which Conservation
Restriction shall be recorded against the
Development Property prior to the commencement of
construction of any Improvements or any portion of
the Development Property. The Developer shall
record the Conservation Restriction within thirty
(30) days after the date of this Agreement.

(b) The Developer shall grant to the Town an easement
appurtenant to the Averitt Land, a perpetual
easement for ingress and egress over, under and
across the location shown generally on the Site
Plan as "40 Ft. Wide Access Easement" and in the
form of Exhibit C attached hereto (the "Access
Easement"). Use of the Access Easement is to be
limited strictly to access from High Street to the
Averitt land for use of the Averitt Land for
passive recreational uses and all maintenance on
the Averitt Land for passive recreational uses;
provided, however, that no such access shall be
granted prior to conveyance of the first unit .
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Such easement shall be granted prior to the
commencement of construction of any of Units .

(c) The Developer will construct, in accordance with
procedures required by the Town Engineering
Administrator, at the Developer's sole expense, (i)
a gravel road within the area of the Access
Easement for the passage of vehicles from the area
shown as "40 Ft. Wide Access Easement" on the Plan,
and (ii) a five car gravel parking lot on the
aforesaid Averitt Land at a location to be
designated by the Town (collectively, the "Gravel
Drives") .

(d) The Developer will, at its sole expense design and
layout a system of trails (the "Trails") over the
existing Averitt Land and clear a burnt area of
that land, pursuant to standards, conditions and
procedures required by the Conservation
Administrator.

(e) The Developer shall present to the Town no later
than sixty (60) days from the date hereof, a survey
prepared by a registered land surveyor and approved
by the Conservation Administrator, indicating the
location of the Access Easement, Gravel Drives, and
the Trails. The Developer shall obtain the
Conservation Administrator's approval of the
location of each of the Access Easement, the Gravel
Drives, and the Trails.

(f) The Developer shall obtain Security running to the
Town for the full cost, as determined by the
Conservation Administrator, of the Improvements
contemplated in this Section 2.2.

(g) The Developer shall complete the Improvements
described in this Section 2.2 to the satisfaction
of the Conservation Administrator on or before the
completion of the South Phase or December 31, 1990,
whichever occurs Sooner provided, however, that if
completion of such Improvements is delayed due to
action or inaction attributable to the Town, such
date shall be extended by a period equal to the
delay attributable to the Town.

(h) Within ten (10) days after (i) the Developer has
given the Town Designee notice that the Developer
has recorded the Conservation Restriction and
supplied the Town Designee with a certified copy of
the Conservation Restriction containing all
appropriate recording information and (ii) the
Security is issued, the Town shall execute, in a
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form suitable for recording, a release of the First
Option Agreement and deliver such release to the
Developer. The Developer at its sole expense shall
promptly record such release with the Registry of
Deeds and the Registry District and provide the
Town with a certified copy of such release as
recorded.
Upon the completion of the Improvements
contemplated under this Section 2.2., the Developer
shall give the Conservation Administrator written
notice of such completion and within ten (10) days
of such notice, the Conservation Administrator
shall inspect the Improvements and the Conservation
Administrator shall determine whether these
Improvements comply with the terms and conditions
set out in Section 2.2 of this Agreement. If the
Conservation Administrator determines that the
Improvements are acceptable to the Town, the Town
shall execute a release of the Security provided
pursuant to Section 2.2(f), above and deliver such
release to the Developer.

."

(j) If the Conservation Administrator disapproves of
any of the Improvements described in this Section
2.2, he or she shall so notify the Developer, in
writing, specifying the reasons therefor. In the
event of such disapproval, the Developer shall
promptly correct any defects noted by the
Conservation Administrator and the Conservation
Administrator shall then reinspect said
Improvements as provided in Section 2.2(i) above.
Should the Developer fail to correct any such
defect within ninety (90) days following the
receipt of notice, the Town may, at its option,
proceed to cause such defect to be corrected and
draw upon the Security provided pursuant to
Section 2.2(f) above for payment therefor.

ARTICLE III: RESTRICTION ON CONDOMINIUM DEVELOPMENT
3.1. Establishment of Condominium.

(a) Concurrent with the execution of this Agreement,
the Developer shall deliver to the Town Designee,
with a copy to the Town Counsel, the Condominium
Documents which shall be attached hereto as Exhibit
F and incorporated herein by reference. The forms
of the Condominium Documents, including without
limitation, the declaration of trust of the
Condominium trust, the by-laws of the Condominium
trust and the master deed and Unit deeds shall be
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subject to the approval of the Town; ~rovided,
however, that following execution of his Agreement
and approval by the Town of the Condominium
Documents, Town approval shall be required ony for
any amendment or other revision to the Condominium
Documents which may be inconsistant with the
provisions of either Section 3.3 or Section 3.4 of
this Agreement. The Condominium Documents shall be
consistent with the provisions and intent of this
Agreement. The Condominium shall be comprised of
seventy (70) residential Units, a community
recreation building and the Senior Center.
The Condominium Documents shall provide that the
Developer shall not exercise its voting rights
under the Condominium Documents to amend any of the
provisions of the Condominium Documents to be
inconsistent with this Agreement without the prior
written consent of the Town.
The approval by the Town of each amendment or
revision of the Condominium Documents shall be
conclusively established by an endorsement thereon
signed and acknowledged by the Town Designee or any
member of the Board of Selectmen of the Town
stating that such document has been approved by the
Town, except that only the first Unit deed and not
subsequent Unit deeds need contain such
endorsement.
Following execution of this Agreement, the
Developer at its sole expense shall record the
declaration of the Condominium trust, the by-laws
of the Condominium and the Condominium master deed,
all as approved by the Town, and take all other
actions necessary to lawfully and validly submit
the Development Property to the provisions of
Chapter 183A of the Massachusetts General Laws, on
or before the date thirty (30) days after
Completion of Construction and in no event later
than July 31, 1992 or as extended pursuant to this
Agreement and the Special Permit. The Developer
shall promptly deliver to the Town copies of all of
the Condominium Documents as recorded, indicating
the place of recording of same in the Registry of
Deeds and the Registry District.

•
3.2. Improvements on the Development Property.

(a) Except as otherwise expressly provided in this
Agreement, no building, structure or other
improvement shall be constructed or maintained on
the Development Property, nor any alteration made
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to the exterior of any building located on the
Development Property except as contemplated or
permitted by the terms of the Special Permit, the
Plan, the Order of Conditions and this Agreement.
The Developer shall commence construction of the
Project by constructing the South Phase. Excepting
construction of access roads, utilities,
preliminary site preparation work and the community
center, the Developer shall not commence
construction of any subsequent Phase of the Project
until the Completion of Construction of twenty
seven (27) Units in the South Phase.

3.3. Sale of Condominium Units by Developer.
(a) Every Unit deed conveying an interest in a Unit

shall contain a statement that such unit is subject
to the terms and conditions of Article III hereof,
and shall contain a reference to the place of
recording of this Agreement with the Registry of
Deeds and the Registry District.

(b) Every sale, assignment, resale or other conveyance
of an interest in every unit whether by the
Developer or its successors, heirs or assigns, for
a period of forty (40) years from the date of this
Agreement, shall be to (i) a Senior Citizen, or
(ii) a Senior Citizen and his or her spouse, or
(iii) a member of a Senior Citizen's Immediate
Family provided that the Unit so purchased shall be
the residence of such Senior Citizen, and his or
her spouse, if any. Each Senior Citizen or Senior
Citizen and spouse acquiring an interest in a Unit
shall utilize such Unit as their residence. Each
Unit deed shall contain a statement incorporating
the provisions of this Section 3.3(b).

(c) At least thirty-five percent (35%) of the Units
constructed on the Development Property, shall be
Restricted Units, sold by the Developer subject to
the resale restrictions described in this Agreement
and the Guidelines attached hereto. These
restrictions shall be incorporated into the
Condominium's master deed and shall inure to the
benefit of and be enforceable by the Town, its
successors and assigns.

(d) Without limitation the Developer will at all times
use its best efforts to market and sell all Units.

(e) Every unit deed conveying a Restricted Unit or an
interest therein shall recite the resale
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restrictions described in Section 3.4, and contain
a statement that such Unit is a Restricted Unit
subject to said provisions and of the Special
Permit, and shall include such provisions within
such deed or a reference to the place of recording
of such documents with the Registry of Deeds and
the Registry District.

(f) The Developer agrees to convey five (5) Units to
the Acton Housing Authority (the "AHA") at the
election of the AHA for the price of sixty five
thousand dollars ($65,000) for each Unit on the
terms and conditions set forth on the purchase and
sale agreement attached hereto as Exhibit K,
subject to approval by the Executive Office of
Community Development. The Developer further
agrees that three (3) of the Units referred to in
the previous sentence shall be constructed as part
of the South Phase of the project and two (2) of
such Units shall be constructed as part of any
subsequent Phase of the project. The Units to be
so conveyed have been designated in five (5) Right
of First Refusal agreements as executed by the
Developer as of March 8, 1989 and attached hereto
as Exhibit G. Upon execution of this Agreement,
the terms and conditions of this Agreement and the
attached Exhibit K shall govern the sale of such
Units and the aforesaid five Right of First Refusal
Agreements shall thereupon be void and of no
further effect. Sixty (60) days prior to the
estimated Completion of Construction of each Unit
to be conveyed to the AHA, the Developer shall give
the Town Designee and the AHA notice of the
estimated date of the Completion of Construction of
such Unit. The date of conveyance of the deed to
each such unit shall be thirty (30) days following
the Completion of Construction of such Unit unless
an earlier date is agreed to in writing by the
parties. The Developer and the Town agree that
time shall be of the essence of this agreement to
convey the aforesaid Units. The aforesaid Units
shall be Restricted Units for the purposes of this
Agreement.

(g) The Developer may only sell, conveyor otherwise
transfer a Unit for which the Developer has
received a Certificate of occupancy.
Notwithstanding the foregoing sentence, the
Developer may execute a Purchase and Sale Agreement
for a Unit prior to receiving a Certificate of
Occupancy. Until such time as Completion of
Construction of the Senior Center has occurred, the
Town shall grant Certificates of Occupancy only for
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units constructed in the South Phase in conformity
with this Agreement. The Town shall grant no
further Certificates of Occupancy with respect to
Units in the Project until the Completion of
Construction of twenty seven (27) units in the
South Phase and the Senior Center has occurred.

Conditions for Resale.
(a) Age. For a period of forty (40) years from the

date of this Agreement, no Unit or any interest
therein shall be sold, assigned, conveyed or
otherwise transferred, and no attempted sale,
assignment, conveyance or other transfer shall be
valid, unless the Person or Persons acquiring such
unit or interest shall be (i) one or two Senior
Citizens, or (ii) a Senior Citizen and his or her
spouse, or (iii) a member of a Senior Citizen's
Immediate Family and such Senior Citizen or Senior
Citizen and his or her spouse shall agree to
utilize such Unit as their principal residence.

•

(b) Price. For a period of forty (40) years from the
date of this Agreement no Restricted Unit or any
interest therein shall be sold, conveyed, or
otherwise transferred, and no attempted sale,
conveyance or transfer thereof shall be valid,
unless the aggregate value of all consideration and
payments of every kind given or paid by the
purchaser to the owner of such Restricted Unit for
and in connection with the transfer of such
Restricted Unit, is equal to or less than the
Maximum Resale Price for such Unit determined as of
a date not later than the date of transfer or
conveyance of title to such Unit. In the event
that (i) the price restrictions contained herein
are not extended as provided in the Condominium
Documents or are withdrawn prior to the expiration
of such forty (40) year period, or (i1) the
Restricted Unit is sold pursuant to the terms and
conditions of Section 3.4(h) below, the sum equal
to the excess of the amount received by the Seller
of the Unit over the Unit's Maximum Resale Price
shall be paid to the Town, or such successor entity
as is designated by the Town Board of Selectmen, to
be held and invested in a trust as directed by the
Town Board of Selectmen for the benefit of the
Town's Senior Citizens. Upon payment of such
excess sum to said trust, the Town Designee shall
execute a certificate, in recordable form,
acknowledging receipt of such monies. The interest
on and corpus of said trust shall be applied only
as directed by the Town Board of Selectmen .
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(c) Income. For a period of forty (40) years from the
date of this Agreement, no Restricted Unit or any
interest therein shall be sold, conv6fed or
otherwise transferred and no attempted sale,
conveyance or transfer thereof shall be valid,
unless the purchaser of such Restricted Unit is an
Eligible Purchaser.

(d) Rental Prohibition. No Restricted Unit shall be
leased, sublet or licensed except to a Senior
Citizen or Senior Citizen and spouse who would
qualify as an Eligible Purchaser pursuant to the
terms and conditions of this Agreement. The
aggregate of the annual compensation paid by any
tenant or tenants as rental for a Restricted Unit
shall not exceed the "net expense" incurred by the
owner of such Unit with respect to owning such
Unit. "Net expense" shall be defined as the sum
of: the owner's annual mortgage payments, including
principal and interest; condominium fees and
assessments; insurance maintained on the Unit; a
return not to exceed ten percent (10%) annual
interest on the owner's downpayment; the cost of
improvements, repairs and the like made by the
owner to the Unit, amortized over their reasonable
useful life; and any ~tility fees incurred by the
owner in connection with the Unit.
Prior to the rental of any Restricted Unit, the
owner of said Unit shall provide the Town Designee
with evidence, reasonably satisfactory to the Town
Designee, sufficient to substantiate the preceding
requirements of this Section 3.4(d).

(e) Affidavit of Compliance with Restrictions. Prior
to the sale of any Restricted Unit by the
Developer, its successors or assigns, or any
subsequent owner of such Restricted Unit (a
"Seller"), the Seller shall deliver to the Town
Designee, as further provided below, an affidavit
executed under oath and acknowledged by both the
Seller and the Person or Persons contemplating the
purchase of the Unit (the "prospective Purchaser"),
identifying the Unit in question, the Seller and
the Prospective Pur~haser thereof and the names and
ages of all persons in th~ Prospective Purchaser's
household, and stating and affirming:

(i) That the Prospective Purchaser is an
Eligible Purchaser, including a copy of a
Mortgage Lender's Certification thereof; and
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( f)

(ii) The agreed purchase price, including the
aggregate value of all payments, all mortgages
or other liabilities assumed and all other
consideration of every kind, previously given
or paid or subsequently to be given or paid by
such Prospective Purchaser to the Seller for
or in connection with the transfer of the unit
or any interest therein. In the case of a
proposed sale by a Seller other than the
Developer, such affidavit shall also contain
the price paid for such unit by such Seller
and calculation of the Maximum Resale Price of
such Unit as of a date not later than the date
set for closing of the proposed sale.

Certificate from Town: At least twenty (20) days
prior to the closing of any sale, conveyance or
transfer of any Restricted Unit, the Seller shall
deliver the Approval Documents to the Town
Designee. The Approval Documents shall be
delivered to the Town Designee at its mailing
address set forth on the first page of this
Agreement or such other address for the Town as
shall appear of record, marked to the attention of
the Town Designee then appearing of record. In
each case the Approval Documents so delivered shall
be accompanied by a notice stating that a response
to the matters referred to therein is required, and
specifying the addresses for notice purposes of the
Prospective Purchaser of the Unit and the Seller.
If the Approval Documents delivered to the Town
Designee are acceptable and indicate to the
satisfaction of the Town Designee that the annual
household income of the Prospective Purchaser, and
the sale or re-sale price of the Unit, comply with
the restrictions set forth herein, and that the
proposed sale is otherwise in compliance with such
restrictions, then, within ten (10) business days
of receipt by the Town Designee from the Seller of
the Approval Documents, the Town Designee shall
prepare and deliver to the Seller, at the current
address for notice purposes of such party contained
in the records of the Town Designee, or at the Unit
in question, the documents described below, as may
be appropriate:
(i) a certificate in recordable form signed and

acknowledged by the Town Designee referring to
the Unit in question, the seller thereof, the
Prospective Purchaser thereof, and the
purchase price therefor, and stating:
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(a) that the proposed sale or transfer
of the Unit to the prospective
Purchaser is in compliance with the
restrictions contained in this
Agreement; or

(b) that the Town Designee on behalf of
the Town waives the right to enforce
the restrictions set forth herein or
any of them in connection with the
proposed sale or transfer; or

(ii) written notice stating that the Approval
Documents delivered to the Town Designee are
not satisfactory to the Town or do not
indicate that the annual household income and
assets of the Prospective Purchaser, and the
sale or re-sale price, as the case may be,
comply with the restrictions contained herein,
and specifying each particular instance in
which the Approval Documents are not
satisfactory. In such event the unit may not
be sold to such prospective purchaser unless
and until the Town Designee subsequently
approves revised Approval Documents.
All certificates of the type described in (i)

above issued by the Town Designee shall bear the
date of execution thereof. Any good faith
purchaser of any Restricted Unit and any lender or
other party taking a security interest in such Unit
may rely upon a certificate of the type referred to
in subsection (i) above referring to such Unit and
such certificate so executed by the Town Designee
shall be treated as conclusive evidence of the
matters stated therein and may be recorded in
connection with conveyance of the Unit, provided
that, in the case of a certificate issued pursuant
to Section 3.4(f)(i) above, the consideration
recited in the deed or other instrument conveying
such Unit is not greater than the consideration
stated in the certificate, and provided further,
that conveyance of such Unit in accordance with the
restrictions takes place within one hundred and
twenty (120) days from the date of the certificate
of the Town Designee as provided above. If the
conveyance of such Unit pursuant to such Approval
Documents and certificate does not occur within one
hundred and twenty (120) days of the date of
execution by the Town Designee of such certificate,
the Seller and Prospective purchaser may execute
and deliver to the Town Designee additional
affidavits in the form provided above, or other

-19-



•

•

(g)

revised Approval Documents, all in accordance
herewith, and the provisions of this section with
respect to issuance of a certificate or notice by
the Town Designee and conveyance in accordance
therewith shall be applicable to any such
additional affidavits and other Approval Documents.

Within ten (10) days of the closing of the
sale of any Restricted unit, the purchaser of such
Unit shall deliver to the Town Designee a true copy
of the Unit deed of such Unit as recorded, together
with information as to the place of recording
thereof in the public records. Failure of the
purchaser to comply with the preceding sentence
shall not affect the validity of such Unit deed.
Covenants to Run With the Land. It is intended and
agreed that the agreements, covenants and
restrictions set forth above shall run with the
Development Property and shall be binding upon the
Developer, its successors and assigns, for the
benefit of and enforceable by the Town for a period
of forty (40) years. Without limiting any other
rights or remedies of the Town, its successors or
assigns, any sale or other transfer or conveyance
of any Restricted Unit in violation of the
provisions of this Agreement in the absence of a
certificate from the Town approving such sale,
transfer or conveyance as provided hereinabove,
shall, to the maximum extent permitted by law, be
voidable by the Town, its successors or assigns by
suit in equity to enforce such restrictions.

•

(h) Lack of Eligible Purchaser.
(i) In the event that the owner of a Restricted

unit places a Restricted Unit for resale on
the open market by so notifying the Town
Designee and, at such owner's option, by
listing such Unit with a real estate brokerage
company (including the listing of the
Restricted Unit with a Multiple Listing
Service) and after utilization of all due
diligence, and the expiration of one hundred
and eighty (180) days from the date of the
original notice to the Town Designee, the
owner is unable to secure an Eligible
Purchaser to purchase the Restricted Unit for
the Maximum Resale Price, then and only in
such instance may the Restricted Unit be sold
without compliance with the foregoing resale
price restrictions, which restrictions shall
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(ii)

(iii)

then be forever released as to the particular
restricted unit.
In the event a Restricted Unit is sold as
described in Section 3.4(h)(i), the sum equal
to the excess of the amount received by the
Seller of the Unit over the Unit's Maximum
Resale Price shall be paid to the Town to be
held in trust for the benefit of the Town's
Senior Citizens as provided in Section 3.4(b)
hereof.
Prior to the sale of any Restricted Unit
pursuant to this Section 3.4(h), the Seller
shall deliver to the Town Designee an
affidavit executed under oath and acknowledged
by both the Seller and the Prospective
Purchaser of such Unit identifying the Unit,
the Seller and the Prospective Purchaser and
the names and ages of all persons in the
Prospective Purchaser's household and stating
and affirming:
(a) The date that the Seller notified the
Town Designee that the Unit was listed for
sale and the date such Unit was listed with a
real estate brokerage company, if any; the
name and address of such real estate company;
and the specific time periods of such listing,
including reference to the multiple listing
service wherein the Unit was so listed for
sale.
(b) The agreed purchase price, including the
aggregate value of all payments, all mortgages
or other liabilities assumed and all other
consideration of every kind, previously given
or paid or subsequently to be given or paid by
such Prospective Purchaser to the Seller for
or in connection with the transfer of the Unit
or any interest therein. Such affidavit shall
also contain the price paid for such Unit by
such Seller and calculation of the Maximum
Resale Price of such unit as of the date not
later than the date set for closing of the
proposed sale.
(c) That such Unit was offered to each Person
listed on the waiting list kept by the Town
Designee pursuant to Exhibit E hereto and that
none of such Persons listed was either (i) an
Eligible Purchasesr or (ii) ready, willing and
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(iv)

Use.

able to purchase the Unit on customary terms
for the Maximum Resale Price.
within ten (10) days of delivery of the
documents required pursuant to Section
3.4(h)(iii) hereof, the Town Designee shall
execute a certificate similar in form and
content to the certificate described in
Section 3.4(f) herein, except that such
certificate shall also state:
(a) That the proposed sale or transfer of the
Unit to the Prospective Purchaser is approved
although the sale is not in compliance with
the intent of the resale price restrictions
contained in this Agreement;
(b) That the Town Designee on behalf of the
Town waives the right to enfore the resale
price restrictions set forth herein or any of
them in connection with the proposed sale or
transfer; and
(C) That the Town acknowledges receipt of
funds required to be paid pursuant to section
3.4(h)(ii) herein and that the Unit in
question is no longer a Restricted Unit and is
released as a Restricted Unit and from these
resale price restrictions in perpetuity.

•

(a) The use of each unit shall be restricted to
residential housing only. Furthermore, no unit
shall be the residence of more than two (2) Persons
who are both Senior Citizens or are a Senior
Citizen and spouse, except that a parent or the
parents of a Unit owner may reside in such Unit in
addition to the aforesaid two (2) Persons, and
provided, further, that upon receipt of written
permission from the Condominium Association, a
member of the Unit owner's Immediate Family (other
than spouse) may reside in such Unit upon a showing
of good cause. Overnight guests may be allowed as
provided in the Condominium Documents.

(b) No Unit shall be rented, licensed, or sublet except
to Senior Citizens or a Senior Citizen and spouse
and, furthermore, a Restricted Unit shall be
rented, licensed or sublet only as provided in
Section 3.4.(d), above .
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ARTICLE IV. SECURITY FOR PERFORMANCE OF
DEVELOPER'S OBLIGATIONS

4.1. As security for the performance of Developer's
obligations hereunder, under this Agreement, the Special
Permit, the Order of Conditions, and any other covenant and
agreement with the Town, the Developer has done or shall do
the following:

(a) Post Security with the Planning Board. The purpose
of such Security is to ensure that the Developer
will construct all Improvements pursuant to Section
2.2 in accordance with the terms and conditions of
this Agreement, the Special Permit and the Order of
Conditions. The Planning Board shall determine the
amount of the Security, the termination date of the
Security, and shall administer the Security.

(b) Pursuant to the First Option Agreement, the
Developer has granted the Town Option A which, for
a period of forty years, grants the Town the
exclusive option to purchase the Option A property
and the improvements thereon, if any, and any
rights appurtenant thereto for a purchase price to
be determined in accordance with the terms and
procedures set forth in Section 8.3 hereof .

(C) Pursuant to the Subordinated option Agreem~nt, the
Developer has granted the Town the exclusive option
for a period of forty years to purchase all or any
portion of the Option B property and the
improvements thereon, if any, and any rights
appurtenant thereto, for a purchase price to be
determined in accordance with the terms and
procedures set forth in Section 8.30f this
Agreement.

(d) The First Option Agreement and the Subordinated
option Agreement shall be merged into and made a
part of this Agreement and the Town and Developer
agree to execute and record with the Registry of
Deeds and the Registry District, at the Developer's
sole expense, an instrument releasing such Option
Agreements concurrent with the execution and
recording of this Agreement, provided that neither
the First Option nor the Subordinated Option shall
be released, in whole or in part, except in
accordance with the provisions of this Agreement.

4.2. Encumbrances/Subordination. Developer agrees that
prior to the Completion of Construction of the entire
Project, Developer will not voluntarily convey, transfer, or
otherwise dispose of the Development Property; and Developer
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• agrees that it will not mortgage, pledge or refinance the
Development Property in such a manner as would prevent, or
interfere with performance under this Agreement by Developer.
Notwithstanding the foregoing, the Town hereby acknowledges
that Option B shall be subject and subordinate to a certain
Mortgage Agreement dated October 9, 1987, between Developer
and Shawmut Bank, N.A. recorded with the Registry of Deeds at
Book 18611, Page 473 and the Registry District as Document
No. 758066, and to the interest of any other Construction
Mortgage.

ARTICLE V. SENIOR CENTER

•~
/,

•

5.1 Construction of Senior Center. The Developer shall
construct or cause to be constructed as a common area and
facility in the Condominium a Senior Center on the
Development Property as contemplated in and in conformity
with the Plan, the Special Permit, this Agreement and the
Order of Conditions. The Senior Center shall be constructed
as part of and concurrently with the South Phase and in no
event shall Completion of Construction of the Senior Center
be later than one hundred eighty (180) days after the first
building permit is issued for the North Phase.
5.2 Lease to Town. Upon the Completion of Construction of
the Senior Center, the Developer shall execute, deliver to
the Town and record with the Registry of Deeds and/or the
Registry District, as appropriate, at the Developer's sole
expense, a lease between the Town and the Condominium
Association for the Senior Center upon the terms and
conditions contained in the Lease attached as Exhibit H,
incorporated herein by reference (the "Lease"). Such Lease
and the Condominium Documents shall provide that in no event
shall the Town be required to pay any form of condominium or
common fees, special assessments or the like.
5.3 Maintenance of Senior Center. The Developer, or,
following its creation, the Condominium Association, shall be
responsible for the maintenance and repair of the exterior of
the Senior Center (including, without limitation, the roof
and load bearing walls) and the grounds surrounding it at its
sole expense. The Condominium Documents shall provide for a
sufficient budget and reserves for such maintenance. The
Town shall be responsible for maintaining the interior of the
Senior Center at its own expense. The Town shall establish
reasonable standards for all such maintenance. In the event
that the Town alters or expands the Senior Center, for
example, by expanding the kitchen or the Senior Center's
sewage demands, such action shall be contingent upon Town
approval and authorization of each such action and shall be
at no cost to the Condominium Association .
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5.4 Insurance .
(a) Until the Completion of Construction of the Senior

Center and execution of the Lease, the Developer or the
Condominium Association shall keep the Senior Center insured
in accordance with Article VII of this Agreement.

(b) upon Completion of Construction and execution of
the Lease, the Town shall keep the Senior Center insured as
provided in the Lease.

ARTICLE VI. TRANSFER AND MORTGAGE OF DEVELOPER'S INTEREST
6.1. No Transfer. The Developer agrees that it will not,
prior to conveyance of all Units in the Condominium to
unaffiliated third parties, including the conveyance of the
Senior Center to the Town or its nominee, make or suffer to
be made any assignment or any other transfer of any of its
interest in the Property or any portion thereof or in this
Agreement, other than sales of Units in accordance with the
provision of this Agreement, except with the prior written
approval of the Town. In order to receive such approval by
the Town, a transferee or transferees shall have expressly
assumed, for themselves and their successors and assigns, by
written instrument satisfactory to the Town, all obligations
of the Developer provided in this Agreement, and all legal
documents employed in affecting a transfer pursuant to this
Section 6.1 shall have been submitted to and approved by the
Town; provided, however, that Developer may grant one or more
Construction Mortgages on the Property to secure the payment
of any loan or loans obtained by the Developer from a
Construction Lender and provided further, that Developer may
grant a second mortgage to the Bank of New England which is
subordinate to this Agreement, the First option and the
Subordinated Option. The Developer shall deliver a copy of
any Construction Mortgage, construction loan agreement and
the aforesaid second mortgage to the Bank of New England to
the Town Designee upon the execution of each such document.

The fact that any transferee of, or any other successor
in interest whatsoever to, the Property or any part thereof,
shall, for whatever reason, not have expressly assumed all of
the obligations of the Developer hereunder and all conditions
and restrictions contained herein, shall not (unless and only
to the extent otherwise specifically provided in this
Agreement or agreed to in writing by the Town) relieve or
except such transferee or successor of or from such
obligations, conditions or restrictions, or deprive or limit
the Town of or with respect to any rights, conditions or
restrictions with respect to the Development Property or the
construction of the Improvements thereon; it being the intent
of this section, together with other provisions of this
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Agreement, that (to the fullest extent permitted by law and
equity and excepting only in the manner and to the extent
specifically provided otherwise in this Agreement) no
transfer of, or change with respect to, ownership of the
Development Property shall operate, legally or practically,
to deprive or limit the Town of or with respect to any such
rights, conditions or restrictions provided in or resulting
from this Agreement with respect to the Development property
and the construction of the Improvements thereon that the
Town would have, had there been no such transfer or change.
Therefore, in the absence of a specific written agreement by
the Town to the contrary, no such transfer or approval
thereof by the Town shall be deemed to relieve the Developer
or any other party bound in any way by this Agreement or
otherwise with respect to the construction of the
Improvements, from any of its obligations with respect
thereto.
6.2. Construction Mortgage; Rights and Obligations of
Construction Lender:

(a) No Construction Lender shall be deemed to have
assumed or to be bound to perform the obligations
of the Developer hereunder by reason of having
acquired an interest in the Development Property
for security purposes except as provided herein. A
Construction Lender shall have the right to perform
any action in order to cure or make good any
default in the performance of the Developer'S
obligations under this Agreement, and the Town
shall accept such performance by the Construction
Lender to the same extent as if the same were
performed by the Developer. If the Construction
Lender shall acquire or succeed to the Developer's
interests in the Development Property by reason of
foreclosure or similar remedial action or upon
conveyance of the Development Property in lieu of
foreclosure, the Construction Lender shall be
subject to only the obligations of the Developer
accruing hereunder during the period in which the
Construction Lender holds possession of the
Property or owns the Developer'S interest therein.
The Town agrees that the Construction Lender may
sell, assign or otherwise dispose of the
Developer'S interest to which it has so succeeded
or which it has so acquired. Upon any such sale,
assignment or disposition, such Construction Lender
shall be released from all obligations and
liabilities of the Developer whatsoever arising
under this Agreement after the effective date of
such sale .
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(b) If a Construction Lender shall by written notice to
the Town notify the Town of the execution, delivery
and recording of a Construction Mortgage, and of
the name and address of the Construction Lender for
notice purposes, and of the recording reference of
its Construction Mortgage, and with such notice
shall furnish to the Town a true copy of its
Construction Mortgage, the Town agrees that from
the date of such notice until such Construction
Mortgage shall be discharged or released of record,
the following provisions shall apply:
(i) There shall be no cancellation, surrender,

termination or modification of this Agreement
by joint action of the Town and the
Developer, without in each case first
securing the prior written consent of each
such Construction Lender;

(ii) The Town shall, upon giving to the Developer
any notice of default under this Agreement,
simultaneously give a copy of such notice to
each such Construction Lender, and no notice
of default given to the Developer shall be
effective until a copy thereof has been given
to each such Construction Lender. Whenever
pursuant to this Agreement notice is to be
given to a Construction Lender, a notice
addressed to such Construction Lender at its
address specified in accordance with the
foregoing provisions of this section and
otherwise complying with the terms of the
notice provisions of this Agreement shall
conclusively be treated as having been
"given" within the meaning of the respective
provisions hereof calling for notice to a
Construction Lender;

(iii) Each Construction Lender shall have the same
period after such notice of default has been
given to such Construction Lender, for
remedying any default of the Developer in
performance of any of its obligations
hereunder or causing the same to be remedied,
as is given the Developer after the giving of
such notice to the Developer, plus an
additional period of thirty (30) days, and if
such default cannot with due diligence be
cured within such additional thirty (30) day
period, an additional time thereafter,
provided that such cure is initiated during
such additional thirty (30) day period and
thereafter the curing of the same is
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continuously prosecuted with diligence, and
the Town shall accept such performance by
such Construction Lender as if performed by
the Developer.

(iv) In the case of any such default by the
Developer which is not susceptible of being
cured by such Construction Lender, the Town
agrees that it will take no action to obtain
specific performance of this Agreement or to
effect a termination of this Agreement by
reason of such default without first giving
to each such Construction Lender a reasonable
period of time after notice under Subsection
6.2(b)(iii) either to obtain possession of
the Development Property (including
possession by receiver) and to cure such
default, in the case of a default which can
be cured when such Construction Lender has
obtained possession, or to institute
foreclosure proceedings and to complete such
proceedings or otherwise to acquire the
Developer's interest, in the case of a
default which cannot be cured by such
Construction Lender without first obtaining
the interest of Developer in the Development
Property; provided, however (1) that such
Construction Lender shall not be required to
continue such possession or to continue such
foreclosure or other proceedings if said
default shall be cured, (2) that the period
for obtaining possession or acquiring the
interest of the Developer by foreclosure or
otherwise, as the case may be, shall be
extended for any period during which such
action is enjoined or stayed by a court of
competent jurisdiction, (3) that such
Construction Lender shall continue good faith
efforts to perform all of the Developer's
other obligations under this Agreement which
are susceptible of being performed by such
Construction Lender during the period of such
forbearance, and (4) that nothing herein
shall require any such Construction Lender to
begin or continue such possession or
foreclosure or other proceedings or preclude
the Town from exercising (subject to the
provisions of this Article VI) any rights or
remedies under this Agreement with respect to
any other defaults by Developer during the
period of such forebearance;
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(v) In the event of the termination of this
Agreement for any reason, or in the case of
the rejection or disaffirmance of this
Agreement pursuant to bankruptcy law or other
law affecting creditors' rights, the Town
agrees to enter into a new agreement with the
Construction Lender effective as at the date
of such termination, rejection or
disaffirmance, upon all the covenants and
agreements, terms, provisions and limitations
contained in this Agreement (including,
without limitation, this section), provided
that such Construction Lender shall, in
writing, request the Town to enter into such
new agreement within sixty (60) days after
the effective date of such termination,
rejection or disaffirmance. The provisions
of this clause shall survive the termination,
rejection or disaffirmance of this Agreement
and shall continue in full force and effect
thereafter to the same extent as if this
clause were a separate and independent
agreement, and during the period ending 60
days after the effective date of the
termination, rejection or disaffirmance of
this Agreement, any such Construction Lender
may quietly enjoy the Property without
hindrance by the Town or any person or party
claiming by, through or under the Town.

•

(vi) Within fifteen (15) days after receiving a
written request so to do from any such
Construction Lender, the Town Designee shall
deliver to such Construction Lender a
statement, certified by an authorized
official, stating either (1) that this
Agreement is in full force and effect and no
default hereunder has occurred and is then
continuing, or (2) that this Agreement is
then in default, specifying the nature and
status of such default. If such statement is
not delivered by the Town Designee to the
Construction Lender so requesting it within
fifteen (15) days after such request, such
Lender may conclusively assume that this
Agreement is in full force and effect and
that no default hereunder has occurred and is
then continuing .
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ARTICLE VII. INSURANCE
7.1. Insurance Coverage:

(a) The Developer or the Condominium Association shall,
until the Completion of Construction of the entire
Project and establishment of the Condominium, keep
the Development Property, any buildings and
improvements now or hereafter situated on the
Development property, and all of the insurable
property and equipment in respect of the
Development property insured by fire and extended
coverage insurance and builder's risk insurance to
the same extent and amount which is normally
required by institutional mortgagees for similar
property and equipment. Such insurance shall be in
amounts sufficient to comply with the co-insurance
clause applicable to the location and character of
the property or equipment, and, in any event, in
amounts not less than the full insurable
replacement value of the Development property
(other than land and foundations) and equipment.
All such insurance shall be by standard policies,
obtained from financially sound and responsible
insurance companies authorized to do business in
Massachusetts, and loss thereunder shall be payable
to the Developer, the Construction Lender, and to
the Town as their interests may appear.
The Developer shall also maintain in full force
from the date upon which the Developer first enters
the Development Property for any reason, and
thereafter until the Completion of Construction of
the entire project a policy of comprehensive public
liability insurance, including the so-called
broadening endorsement (i.e., broad form) written
on an occurrence basis, insuring against all claims
for injury to or death of persons or damage to
property on or about the Development Property or
arising out of the use of the Development Property
and under which the Town, such other persons as may
be set forth in a notice given from time to time by
the Town, any Construction Lender and the Developer
are named as insureds, as their respective
interests appear, each with the same effect as if
separately insured. The minimum limits of
liability of such insurance shall be: Bodily
injury - $1,000,000 per occurrence and in the
aggregate over the term of the policy, and Property
Damage - $500,000 per occurrence. The Construction
Lender shall have the right from time to time to
increase such minimum limits upon notice to the
Developer, provided that any such increase shall
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provide for coverage in amounts similar to like
coverage being carried on like property in the
greater Boston area.
Furthermore, the Developer shall obtain or cause to
be obtained appropriate Worker's Compensation
insurance.

(b) Each insurance policy shall be written to become
effective at the time the Developer becomes subject
to the risk or hazard covered thereby, and shall be
continued in full force and effect for such period
as the Developer is subject to such risk or hazard.

(c) Certificates of such policies and renewals thereof
shall be filed with the Town on or about the
effective date thereof.

7.2. Town May Procure Insurance if Developer Fails To Do So:
In the event the Developer at any time refuses, neglects

or fails to secure and maintain in full force and effect any
or all of the insurance required pursuant to this Agreement,
the Town at its option may, without limiting any other rights
or remedies available to the Town, procure or renew such
insurance, and all amounts of money paid therefor by the Town
shall be payable by the Developer to the Town with interest
thereon at the rate of ten percent (10%) per annum from the
date the same were paid by the Town to the date of payment
thereof by the Developer. Ten (10) days prior to procuring
or renewing any such insurance, the Town shall notify the
Developer or the Condominium Association, whichever is the
named insured, of its intention to procure or renew such
insurance. In the event that the Developer or Condominium
Association, as appropriate, has not provided the Town with
evidence satisfactory to the Town Designee of such insurance
within five (5) days of such notice, the Town may proceed to
procure such insurance. The Town shall notify the Developer
in writing of the date, purposes, and amounts of any such
payments made by the Town. In the event the Town has not
received payment from the Developer for the cost of any such
insurance procured or renewed by the Town, plus interest
accrued within twenty (20) days from the giving notice of
notice by the Town to the Developer, the Town shall have a
continuing lien against the Development property for such
amounts and shall be entitled to record such lien against the
Development Property.
7.3. Developer's Obligations With Respect To Restoration And
Reconstruction:

(a) Whenever any Improvement, or any part thereof,
constructed on the Development Property shall be
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damaged or destroyed prior to Completion of
Construction of the entire Project and
establishment of the Condominium for the entire
Project, lease of the Senior Center to the Town,
and thereafter until all Units have been sold by
the Developer to Persons who are not Affiliated
Parties of the Developer, the Developer shall (to
the extent permitted under the Condominium
Documents, if the Condominium shall have been
established at such time, and with the consent of
the Construction Lender) proceed promptly to
establish and collect all valid claims which may
have arisen against insurers or others based upon
any such damage or destruction. All proceeds of
any such claim and any other monies provided for
the reconstruction, restoration or repair of any
such Improvement, shall be deposited in a separate
account of the Developer or of any Construction
Lender.

(b) The insurance money and any other proceeds so
collected, to the extent such proceeds are
available to the Developer, shall be used and
expended for the purpose of fully repairing or
reconstructing the Improvements which have been
destroyed or damaged to a condition at least
comparable to that existing at the time of such
damage or destruction in accordance with the
approved plans and specifications referred to in
the Special Permit to the extent that such
insurance money and other proceeds may permit. Any
excess proceeds after such repair or reconstruction
has been fully completed shall be retained by the
Developer, subject to the rights of any
Construction Lender, and subject to the Condominium
Documents if the Condominium shall have been
established at such time.

(c) subject to the provlsl0ns of the Condominium
Documents if the Condominium shall have been
established at such time, the Developer, with the
written approval of the Town and any Construction
Lender, may determine that all or any part of any
such damage to or destruction of such Improvements
shall not be reconstructed, restored, or repaired,
and, in such event, the proceeds of any claims
against insurers or others arising out of such
damage or destruction, to the extent not used for
such reconstruction, restoration, or repair shall
be paid to the Developer, subject to the
requirements of Article V with respect to insurance
proceeds arising out of damage to or destruction of
the Senior Center, and subject to the rights of any
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Construction Lender. In such event, the covenants
and restrictions contained in the Deed shall
terminate as to those Improvements or portions
thereof which have been damaged or destroyed and
not reconstructed or restored.
Developer shall commence to reconstruct or repair
any Improvements and equipment on the property, or
any portion thereof, which have been so destroyed
or damaged within a period not to exceed three (3)
months after the insurance or other proceeds with
respect to such destroyed or damaged property have
been received by the Developer or any Construction
Lender (or, if the conditions then prevailing
require a longer period, such longer period as the
Town may reasonably approve in writing), to the
extent such funds are available, and shall well and
diligently and with dispatch prosecute such
reconstruction or repair to completion, such
reconstruction or repair in any event to be
completed within eighteen (18) months after the
start thereof.

•
ARTICLE VIII. RIGHTS, REMEDIES AND PROCEDURES

IN THE EVENT OF A BREACH BY DEVELOPER
Construction,
Encumbrances:

(a) If the Developer shall fail to perform its
obligations under this Agreement with respect to
commencement and completion of construction of
Improvements in accordance herewith and with the
Special Permit, the Plan and the Order of
Conditions; or

(b)

•

If the Developer shall fail to establish the
Condominium as provided in Section 3.1 or shall
employ for such purpose any procedure or document
not in accordance with this Agreement or approved
in writing by the Town: or

(c) If the Developer shall place or suffer to be placed
on the Development Property any encumbrance or lien
not expressly permitted by this Agreement or
authorized in writing by the Town which is not
discharged within fifteen (15) days after the
Developer receives notice of such encumbrance or
lien, unless such encumbrance or lien cannot be
discharged within such fifteen-day period, in which
case the Developer shall commence to discharge such
encumbrance or lien promptly within such fifteen
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(15) day period and thereafter continuously and
diligently complete the discharge of the same; or

(d) If there is any transfer of the Development
Property or any part thereof or interest therein in
violation of this Agreement, or if the Developer
shall fail to perform any other obligation under
this Agreement;
Then the Town or Town Designee shall provide
Developer with written notice of.such
noncompliance, which notice may be recorded.

Subject to the provisions set out below, and in the
event that Developer fails to cure such noncompliance within
sixty (60) days after receipt of notice of noncompliance
unless such noncompliance cannot be cured within such sixty
day period, in which case the Developer shall commence to
cure such noncompliance within such sixty (60) day period and
thereafter continuously and diligently complete the cure of
the same, the Town has the right to exercise either Option A
or option B, or both options, as provided in this Agreement.
Notwithstanding the foregoing, no failure of the Town to
exercise Option A or Option B or both following a notice of
noncompliance as set forth above, shall be construed as a
waiver of any rights of the Town to exercise Option A or
Option B or both under this Agreement;

The Town shall have the right to exercise Option A or
Option B or both by a written notice given by the Town to
Developer on or before the earlier to occur of October 9,
2027 or the date of recording of an instrument signed by the

.Town terminating either such Option. Such written notice
shall specify which option the Town is exercising.
The Developer shall deliver the deed to the property
specified in the written notice to the Town on or before the
sixtieth (60th) business day following the determination of
the purchase price as set forth in Section 8.3 below,
hereinafter referred to as the Closing Date.

After the Town has received written notice from the
Developer of the existence of an institutional lender holding
a first or second mortgage of record on all or any portion of
the Development Property in accordance with the provisions of
Article VI hereof, the Town shall send copies of all notices
of noncompliance under this Article VIII to such
institutional mortgagee of record, and each such
institutional mortgagee shall have the right concurrently
with Developer to cure any noncompliance. The curing of such
noncompliance by any such institutional mortgagee of record
shall be treated as performance by the Developer, but nothing
herein shall be deemed to impose an obligation on any such
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institutional mortgagee of record to cure any noncompliance
under this Article VIII.
8.2. Zoning. In the event that the exercise of Option A and
the acquisition of the Option A Property by the Town would
create a nonconformity as to zoning for the Developer's
approved development of the Development property as set forth
in this Agreement, the Town shall have no right to exercise
Option A to purchase the Option A Property unless, within one
hundred and eighty (180) days of its notice to the Developer
of noncompliance with this Development Agreement or other
permits, approvals or agreements as set forth in Subsection
8.1(a) above, the Town's Zoning Board of Appeals shall have
granted a variance or such other zoning relief as may be
necessary to cure the nonconformity created by the exercise
of Option A and shall have followed the necessary procedures
to grant and implement such variances or other zoning relief
(which may, in some instances require taking a vote at a Town
meeting) .
8.3. Purchase and Sale Agreement. As soon as possible after
the exercise of either Option, the Developer and the Town
shall enter into a purchase and sale agreement substantially
in the form of the attached Exhibit L, which agreement shall
govern the consummation of the conveyance of the appropriate
Option Property and shall incorporate the terms and
conditions of this Agreement, including without limitation
the Closing Date and Purchase Price. The Town and Developer
agree that time shall be of the essence of this Agreement.
The purchase price of the Option A Property, or the Option B
Property, as the case may be, shall be the fair market value
of such property as of the date of the exercise of the option
pertaining to such property. In the event that the Town and
the Developer cannot agree in writing on such purchase price
within ten days of the exercise of either Option then the
purchase price of either the Option A property or the Option
B Property, as the case may be, shall be determined by
appraisal of the fair market value of such property as of the
date of the exercise of the option as follows. Within twenty
days of the Town's exercise of either Option A or Option B,
or both, the Town and the Developer shall each designate an
impartial real estate appraiser, duly licensed and qualified
in the Commonwealth of Massachusetts, to determine the fair
market value of the Option A Property or the Option B
Property. The expense of each appraiser shall be the
responsibility of the party designating the appraiser. The
unanimous written decision of the two appraisers so chosen
shall be conclusive and binding upon the Developer and the
Town. If the two appraisers shall fail to reach a unanimous
written determination as to the purchase price within thirty
days, the two appraisers shall designate a third impartial
real estate appraiser, duly licensed and qualified in the
Commonwealth of Massachusetts. The expense of the third
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appraiser so selected shall be divided equally between the
Town and the Developer. The written decision of a majority
of the three appraisers so selected shall be rendered within
thirty days and shall be conclusive and binding on the Town
and the Developer as to the purchase price.
8.4. Termination of Option A. Option A may be terminated in
advance of its scheduled expiration date solely pursuant to
Section 2.2 hereof and in no other manner.
8.5. Termination of option B. Option B shall be,terminated
as follows. Upon the issuance of the first bulding permit
for the South Phase, the Town shall execute a release, in
recordable form, with respect to all of the property covered
by the Subordinated Option, except for that portion of the
Development property on which the North Phase will be
constructed. The first building permit for the South Phase
shall be issued only after the Developer has constructed the
access roads and utilities in accordance with the plan, the
Special Permit and the Order of Conditions and to the
satisfaction of the Town Designee. Following the Completion
of Construction of twenty seven (27) Units and the Senior
Center in the South phase, the Town shall execute a release,
in recordable form, of the balance of the Option B Property,
applicable to the North Phase. Following termination of the
Town's rights under this Agreement with respect to all Phases
of the Project, the Town shall, at the request of Developer,
execute an instrument in recordable form, acknowledging
termination of all of its rights under Option B, and option B
shall be of no further force and effect between the parties.

ARTICLE IX. MISCELLANEOUS PROVISIONS
9.1. Waiver. Except as otherwise expressly provided herein,
failure on the part of either party of this Agreement to
complain of any action or non-action on the part of the
other, no matter how long the same may continue, shall never
be deemed to be a waiver by such party of any of its rights
hereunder. Further, it is convenanted and agreed that no
waiver at any time of any of the provisions hereof by either
party shall be construed as a waiver of any of the other
provisions hereof, and that a waiver at any time of any of
the provisions hereof shall not be construed as a waiver at
any subsequent time of the same provisions. The consent or
approval to or of any action by either party requiring such
consent or approval shall not be deemed to waive or render
unnecessary such consent or approval to or of any subsequent
action by such party.
9.2. Invalidity of Particular Provisions. If any term,
covenant, condition or provision of this Agreement, or the
application thereof to any person or circumstance, shall, at
any time or to any extent, be invalid or unenforceable, the
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remainder of this Agreement, or the application of such term,
covenant, condition or provision to persons or circumstances
other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term
and provision of this Agreement shall be valid and shall be
enforced to the fullest extent permitted by law.
9.3. Provisions Binding. This Agreement may be cancelled,
modified or amended only by a written instrument executed by
both parties hereto.
9.4. Governing Law. This Agreement and the performance
hereof shall be governed exclusively by the laws of
Massachusetts, as the same may from time to time exist.
9.5. Recording. The parties hereto agree that a fully
executed original of this Agreement shall be recorded with
the Registry of Deeds and the Registry District. The entire
cost of recording this Agreement shall be borne by the
Developer.
9.6. Notices. Except as otherwise expressly provided
herein, whenever notices, demands, requests or other
communications shall or may be given under this Agreement
either to the Town or to the Developer, the same shall be
deemed adequately given if in writing and hand delivered or
sent by registered or certified mail, postage prepaid, return
receipt requested: If intended for the Town, addressed to it
at the mailing address set forth on the first page of this
Agreement, with copies to the Town Counsel; and, if intended
for Developer, addressed to the Developer at the mailing
address set forth on the first page of this Agreement, with
copies to Richard M. Cotter, Esquire, Wilson, Orcutt, Cotter
& Greenberg, P.C., 201 Great Road, Acton, Massachusetts 01720
and stanley L. Gordon, Esquire, D'Agostine, Levine & Gordon,
P.C., 268 Main street, Acton, Massachusetts 01720; or to such
other address or addresses as may from time to time hereafter
be designated by either party to the other by like notice;
and such notices shall be effective upon receipt if hand
delivered or upon deposit in the U.s. mail if subsequently
received.

The Town and the Developer each agree to give prompt
written notice to the other party of all material notices
received by it from third parties relating to the Development
property.
9.7. Interpretation. As used herein, the singular shall
include the plural and the plural shall include the singular
as the context may require. The article and section headings
used throughout this instrument are for convenience and
reference only, and the words contained therein shall in no
way be held to explain, modify, amplify or aid in the
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interpretation, construction or meaning of the provisions of
this Agreement. References herein to successors and assigns
of the Developer are not intended to constitute a consent to
assignment or transfer by the Developer but refer only to
those instances in which the Town shall have given consent
thereto in accordance with the terms of this Agreement.
9.8. No partnershi1. It is agreed that nothing contained in
this Agreement shal be deemed or construed as creating a
partnership, joint venture, or any association between the
Town and the Developer, or cause the Town to be responsible
in any way for the debts or obligations of the Developer.
9.9. Secondary Mortgage Market. So long as no substantive
changes are required, the Town agrees to modify the
restrictions contained herein and to be contained in the
various documents required hereunder if the Federal National
Mortgage Association or the Federal Home Loan Mortgage
Corporation require such modifications as a condition
precedent to its approval or agreement to acquire mortgages
on the Units given or to be given in connection with the sale
of such Units to persons or entities not a party to this
Agreement.
9.10. Certificates of Completion and Release of Conditions.
If and when the Developer shall have performed and complied
with some or all of the agreements and conditions set forth
in this Agreement, the Town shall upon request of the
Developer deliver to the Developer one or more certificates
of completion and release of such conditions, in recordable
form, signed by the Town Designee and stating that the
Developer has performed and complied with some or all of the
agreements and conditions set forth in this Agreement to the
satisfaction of the Town. Such a certificate shall be
conclusive evidence of the Developer's performance of such
agreements and compliance with such conditions as are stated
in such certificate and of the release of the Developer and
the Development Property from such conditions by the Town,
provided, however, that such certificates shall not discharge
or release the Developer, its successors or assigns or the
Development Property from the terms, conditions, covenants
and restrictions contained in the Condominium's master deed
the Order of Conditions and in the Special Permit, or from
building, zoning and other applicable laws, ordinances or
regulations.
9.11. Authority of Developer. The Developer and any officer
or trustee of the Developer executing this Agreement and any
other documents required in connection with this Agreement or
any conveyance to be made hereunder hereby warrant that they
have the requisite power and authority to enter into and
carry out this Agreement and all other documents executed and
delivered in connection herewith or therewith. The execution

-38-



•

•

•

and delivery of this Agreement and all other documents
executed and delivered in connection with this Agreement have
been duly authorized in accordance with the Developer's
Declaration of Trust (including any required action of all
beneficiaries of the Trust) or by the Developer's board of
directors, as applicable, to the extent required by law or
the Developer's articles of organization, by-laws, or
declaration of trust, as applicable and no other action of
the Developer is required for the execution, delivery and
performance of this Agreement, and all other documents
executed and delivered in connection herewith or therewith.
9.12. Town's Consent. Where the consent or approval of the
Town, the Town Designee or the Conservation Administrator is
required under the terms and conditions of this Agreement,
such consent or approval shall not be unreasonably withheld
or delayed.
9.13. Delay Beyond Developer's Control. In the event that
the Developer's performance pursuant to the terms and
conditions of this Agreement is delayed due to Town action or
inaction, other governmental regulation, unusual scarcity of
or inability to obtain labor or materials, strikes, labor
difficulties, casualty, market conditions or other causes
reasonably beyond the Developer's control, the dates for
performance required hereunder shall be extended by a period
equal to that of the aforesaid delay; in no event, however,
shall the dates for performance required hereunder ever be
extended by more than one year. The parties acknowledge,
however, that the Town may extend any such date in its sole
discretion, which discretion may not be unreasonably
exercised for any reason, by granting written permission to
extend any such date.
9.14. No Assignment.

(a) Neither The Town nor the AHA shall assign or
transfer its rights to purchase any of the five (5)
Restricted Units granted hereunder, except that such right
may be assigned or transferred to another municipal or
quasi-municipal not-for-profit agency or organization.

(b) The Town has entered into this Agreement with the
Developer in reliance upon the unique knowledge, experience
and expertise of the Developer in the planning and
implementation of construction of the Project. The Developer
shall not voluntarily assign, transfer or otherwise convey
its rights and obligations hereunder, including any transfer,
assignment or conveyance to a corporation or other entity
owned or controlled by Roy C. Smith or the Developer, without
the written permission of the Town Designee.
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9.15. Rule Against Perpetuities .
If the Rule Against Perpetuities or any rule of law with

respect to restriction on the alienation of the property
shall limit the time within which any event or events
hereunder must occur, then such event or events, as the case
may be, to which such rule applies shall not occur later than
the expiration of 20 years after the death of Roy C. Smith,
Nancy E. Tavernier, William Weeks, Donald Gilberti, or any of
their issue now living.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed under seal this day of
______ , 1989.

TOWN OF ACTON
Acting by a Majority of
its Board of Selectmen

High Street PCRC Trust

By _
ROY C. Smith, as trustee

ROY C. Smith, Individually
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• Commonwealth of Massachusetts
, ss. , 1989-------- ---------

Then personally appeared the above-named
and

acknowledged the foregoing instrument to be the free act and
deed of the Board of Selectmen of the Town of Acton, before
me

Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. , 1989--------

•
Then personally appeared the above-named ROY C. Smith,

as trustee of High street PCRC Trust, and acknowledged the
foregoing instrument to be his free act and deed as trustee
as aforesaid .

Notary Public
My Commission Expires:

Commonwealth of Massachusetts
________ , ss. , 1989--------

•

Then personally appeared the above-named Roy C. Smith,
and acknowledged the foregoing instrument to be his free. act
and deed, as an individual, before me.

Notary Public
My Commission Expires:
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TITLE
Site plan
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Easement to Averitt Land
Conservation Deed Restriction
Guidelines
Condominium Documents
Right of First Refusal
Lease of Senior Center
Purchase & Sale Agreement for AHA Units
Purchase & Sale Agreement for option A or B
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EXHIBIT B
Description of Averitt Land

Two parcels of land situated in the Town of Acton,
Middlesex County, Massachusetts, the first parcel being shown
as an area containing 26.5 acres of land, more or less, as
shown on a plan entitled UPlan of Land in Acton, Mass. for
Acton Conservation Commissionu dated January 10, 1980,
prepared by Acton Survey & Engineering, Inc., recorded with
the Middlesex South Registry District of the Land Court at
Book 13948, Page 187, as Plan No. 421 of 1980; the second
parcel being shown as Lot C1 as shown on a plan entitled
uSubdivision of Lot C shown on a plan filed with Cert. of
Title No. 8637 South Registry District of Middlesex County
Land in Actonu, dated May, 1918, prepared by Welsh & Parker,
Civil Engineers, recorded with said Registry District as
Certificate No. 8941, in Book 60, page 433, and to which
plans reference may be had for a more particular description .
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EXHIBIT C
EASEMENT

ROY C. SMITH, TRUSTEE, HIGH STREET PCRC TRUST, under
Declaration of Trust, dated March 5, 1985, recorded in the
Middlesex South District Registry of Deeds, Book 18611, Page
409 and Document 758061 in the Registered Land Section of
said Deeds, in consideration of One ($1.00) Dollar and other
good and valuable consideration, the receipt of which is
hereby acknowledged, grants to the Inhabitants of the Town of
Acton, an easement for the right to pass on foot or by motor
vehicle in common with others so entitled, from High Street
over Audubon Lane and Brewster Lane and over the roadway to
be constructed within the 40 Ft. Wide Access Easement for
purpose of access from and to High Street to the gravel
parking lot in the land of the Town of Acton, all as shown on
a plan entitled, "Open Space Plan of Audubon Hill in Acton,
Mass.", Scale: 1 Inch = 40 Feet, August 1, 1988, Acton
Survey & Engineering, Inc., to be recorded herewith in said
Deeds, reference to which plan may be had for a more
particular description of said Easement.

The easement is to be limited strictly to access from
High Street to the land of the Town of Acton for use of the
Town of Acton land for passive recreational uses and all
maintainence on the land for passive recreational purposes.

For the Grantor's title see deed of Norman R. Veenstra
to the Grantor, dated October 8, 1987, recorded in said
Deeds, Book 18611, ~age 437 and as Document 758060 in the
Registered Land Section of said Deeds.

Executed under seal this day of June, 1989.
HIGH STREET PCRC TRUST

By:------~------ROy C. smith, Trustee

•

COMMONWEALTH OF MASSACHUSETTS
Middlesex, ss.

On this day of June, 1989 personally appeared
before me the above named ROY C. SMITH, Trustee aforesaid,
and acknowledged the foregoing instrument to be his free act
and deed .

Notary Public
My commission expires: ---



• EXHIBIT H
LEASE

This instrument is an Indenture of Lease between ROY C.
SMITH, as Trustee of the HIGH STREET PCRCTRUST u/d/tl dated
March 5,1985, recorded with the Middlesex South Registry of
Deeds at Book 18611, Page 409 and with the Middlesex South
Registry District of the Land Court as Document No. 758061
(the "Landlord"), and the TOWN OF ACTON, MASSACHUSETTS, a
Massachusetts municipal corporation acting by and through its
Board of Selectmen (the "Tenant").

The parties to this instrument hereby agree with each
other as follows:

ARTICLE I
SUMMARY OF BASIC LEASE PROVISIONS

Roy C. Smith, as Trustee of the
High Street PCRC Trust
292 Great Road
Acton, Massachusetts 01720

•
1.1 BASIC DATA
Date:
Landlord:

Present Mailing Address
of Landlord:

June , 1989

Tenant:
Present Mailing Address
of Tenant:

Leased Premises:

Town of Acton
Acton Town Hall
Acton, Massachusetts 01720
Attn: Town Manager
The Landlord's building to be
constructed in accordance with
the Plan referenced as Exhibit
1 to a Special Permit granted
by the Town of Action Planning
Board to the Landlord on
March 4, 1989 (the "Building"),
the approximately 1.66 acres of
land (the "Lot") on which the
Building is located, commonly
known as the Town of Acton
Senior Center, a common area
located in the Audubon Hill
South Condominium, Acton,
Massachusetts 01720, together
with all appurtenances thereto
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Initial Lease Term:

Option to Extend:

Annual Rent:
Commencement Date:

Permitted Use:

and fixtures thereon, including
the Parking Lot. The Building,
Lot, appurtenances and fixtures
are collectively referred to
herein as the "Leased
Premises" .
Ninety nine (99) calendar years
(plus the partial calendar
month, if any, following the
Commencement Date).
Tenant has the option to extend
the term of this Lease for an
additional ninety nine (99)
years on the terms set forth in
Section 3.4.
One Dollar ($1.00) per year.
As determined pursuant to
Section 3.1.
The Building may be used as a
center for the use of all
Senior Citizens who reside in
the Town of Acton and uses
incidental thereto, and such
other uses which conform, as of
right or otherwise, with the
zoning laws of the Town of
Acton, Massachusetts from time
to time applicable thereto.

1.2 ENUMERATION OF EXHIBITS
Exhibit A: plan showing the planned

configuration and location of
the Building and the Lot.

•

ARTICLE II

2.1 DEMISE AND LOCATION OF PREMISES
The Landlord hereby leases to the Tenant, and the Tenant

hereby accepts from the Landlord, the premises (the
"Premises") described in Section 1.1 as the Leased Premises.
Attached hereto as Exhibit A is a plan showing the planned
location of the Building and the Lot .
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ARTICLE III
TERM OF LEASE

3.1 COMMENCEMENT DATE

•

•

The original term (the "Term" or "Lease Term") of this
Lease shall be for the period specified in Section 1.1 as the
Lease Term. If Section 1.1 provides for a fixed Commencement
Date, then the Commencement Date of the term hereof shall be
such date. Otherwise, the term of this Lease shall commence
on, and the Commencement Date shall be, the first to occur
of:

(a) the date on which the Premises shall be deemed
ready for occupancy, as defined in Section 3.2 below; or

(b) the date upon which Tenant commences
beneficial use of the Premises.
Tenant shall, in all events, be treated as having

commenced beneficial use of the Premises when it begins to
move into the Premises furniture and equipment for its
regular business operations.

As soon as may be convenient after the Commencement Date
has been determined, Landlord and Tenant agree to join with
each other in the execution, in recordable form, of a written
Declaration in which the Commencement Date and specified term
of this Lease shall be stated.
3.2 PREPARATION OF PREMISES FOR OCCUPANCY

The Premises shall be deemed ready for occupancy on the
date on which (i) the Premises, together with sufficient
facilities for reasonable access and service thereto, have
been completed, except for items of work and mechanical
adjustment of equipment and fixtures which because of season
or weather or nature of the item cannot practicably be done
at the time or are not necessary to make the Premises
reasonably tenantable for its Permitted Use; and (ii) there
has been delivered to Tenant both a registered architect's or
engineer's certificate of such completion, and a certificate
of occupancy covering the Premises (temporary or permanent)
issued by the governmental authority having jurisdiction
thereof.

Landlord shall complete as soon as conditions
practicably permit all items of work excepted under the above
paragraph and Tenant shall not use the Premises in such
manner as to increase the cost of such completion .

-3-



The parties agree that Tenant shall have the exclusive
option to terminate this Lease upon not less than one year's
prior written notice to Landlord, such termination to be
effective and such option to be exercised as hereinafter
provided. To exercise such option, Tenant shall give written
notice to Landlord of the election of such option to
terminate, which notice shall specify the effective date of
such termination; such termination date shall be no sooner
than one year after the date of such notice. If Tenant gives
such notice, the rights and obligations of the parties shall
cease as of the termination date specified in such notice and
rent shall be adjusted as of such termination date.

• 3.3 TENANT'S CANCELLATION OPTION

•

3.4 EXTENSION OPTION
If the Tenant is not i.n default hereunder, the Tenant

shall have the right to extend the Term of this Lease for one
ninety-nine (99) year extension to the Term, provided that on
or before the date nine (9) months prior to the expiration of
the original Lease Term, the Tenant gives written notice of
its election to extend this Lease upon the same terms,
covenants and conditions contained in this Lease.

ARTICLE IV
RENT AND OTHER CHARGES

4.1 RENT

•

Tenant shall pay to Landlord Annual Rent, in arrears, on
the second day of each calendar year during the Lease Term.
payments of Annual Rent shall be made to Landlord, at
Landlord's mailing address or at such other place as Landlord
shall from time to time designate by written notice to
Tenant.

Landlord and Tenant acknowledge that it is the intention
that use of the Building and lot be a gift from Jean and ROY
Smith in memory of their parents Arthur and Anna Cloonan, and
John and Karin Smith, all of Holden, Massachusetts. Tenant
agrees that Landlord may erect or cause to be erected a
plaque located on the Leased Premises substantially to such
effect.
4.2 TENANT TO PAY REAL ESTATE TAXES

Tenant shall be responsible for the payment before the
same become delinquent, of all real estate taxes and taxes in
the nature of real estate taxes (the "Taxes") upon the
Building and the Lot, even if the Landlord shall construct an
addition to the Building or construct an additional structure
or structures on the Lot; provided, however, that the Town
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may seek the full or partial abatement of Taxes on the Leased
Premises, for so long as the Tenant occupies any part of the
Premises. However, if authorities having jurisdiction assess
real estate taxes, which Tenant deems excessive, Tenant may
defer compliance therewith to the same extent permitted by
the laws of the jurisdiction in which the same are located,
so long as the validity or amount thereof is contested by
Tenant in good faith, and so long as Tenant's occupancy of
the Premises is not disturbed.

ARTICLE V
USE OF THE PREMISES

5.1 PERMITTED USES
The Tenant shall use the Premises only for the Permitted

Use specified in Section 1.1. The Landlord warrants that as
of the Commencement Date the use of the Premises as a senior
citizens' center is permitted as of right by all applicable
laws and regulations, including the applicable building and
zoning codes and that there exist no deed restrictions or
other restrictions as to the use of the Premises for the
above-mentioned purposes. The Landlord warrants that it has
full right and lawful authority to enter into this Lease,
that this Lease has been duly authorized pursuant to the
applicable trust documents and that it has good and market-
able record title to the Premises. If any law, ordinance or
regulation, or deed restriction or other restriction at any
time prohibits the Permitted Use referred to in Section 1.1,
then the Tenant may, at its option, terminate this Lease upon
notice to the Landlord without prejudice to any other rights
the Tenant may have at law or in equity.

The Tenant shall not commit, or suffer to be committed
any waste upon the Premises or any public or private nuis~
ance.
5.2 ALTERATIONS

The Tenant may, at its own expense, place office and
trade fixtures, office equipment and the like in the Premises
and make alterations, improvements, or additions to the Prem-
ises provided such work shall be performed in a good and
workmanlike manner employing materials of good quality and in
compliance with laws, rules, orders and regulations of gov-
ernmental authorities having jurisdiction thereof.
Furthermore, should the Tenant require sewage discharge
capability in excess of that contemplated in the Plan for the
Senior Center, the Tenant shall, at its own expense, obtain
all necessary permits for and perform or cause to be
performed the connection of the Building to the applicable
public sewage system. All alterations, additions and
improvements made by the Tenant to the Premises shall remain
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therein and, at termination of the Lease, shall be
surrendered as a part thereof, except for fixtures and
equipment installed at the 'I'enant's cost, which fixtures and
equipment may be removed by the Tenant. The Tenant shall, at
Tenant's own expense, promptly repair all damage to the
Premises or the Building resulting from any such removal.
The Tenant shall not be required to redecorate the Premises
at the termination of this Lease.

ARTICLE VI
ASSIGNMENT AND SUBLETTING

6.1 PERMITTED ASSIGNMENT AND SUBLETTING
The Tenant may not assign or otherwise transfer this

Lease or any interest herein, or sublet, without the prior
written consent of the Landlord, except the Tenant may assign
this Lease to another municipal or quasi-municipal agency or
organization without the Landlord's consent.

In the event of an assignment of this Lease by the
Tenant, the Landlord shall execute an agreement with the
assignee whereby the assignee agrees directly with the
Landlord to be bound by all Tenant obligations hereunder and
by the execution of such agreement, the Tenant shall be
released of all liability for Tenant obligations under this
Lease.

ARTICLE VII
RESPONSIBILITY FOR REPAIRS

7.1 REPAIRS
Except as otherwise provided in this Article VII, from

and after the Commencement Date, and until the end of the
Lease Term, the Tenant shall keep the interior of the Prem-
ises (including ceilings, interior walls, windows and window
glass, and floors of the Premises and all sanitary and toilet
facilities in the Premises) in good order, condition and
repair, reasonable wear and tear and damage by fire or
casualty and repairs made necessary as a result of a taking
by condemnation or right of eminent domain and matters for
which Landlord is responsible hereunder only excepted; and
shall keep in good order, condition and repair the plumbing,
electrical, lighting, heating, ventilating equipment, air-
conditioning and other mechanical equipment of the Building
and all utility lines, wires, pipes, ducts and conduits
serving the Building; and the Tenant shall surrender the
Premises at the end of the Lease Term in such condition .
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• The Landlord shall keep in good order, condition and
repair the roof and exterior of the Building, the foundation
of the Building, the structural elements of the Building and
of the Premises, and the parking facilities on the Lot, and
shall be responsible for all other repairs except those
required to be made by the Tenant. Furthermore, the Landlord
shall maintain and landscape the grounds in a manner
consistent with the balance of the Audubon Hill project and a
certain Conservation Restriction executed by the Landlord
placed on property which includes the Lot.

ARTICLE VIII
UTILITIES

8.1 LANDLORD'S COVENANT
Landlord covenants that at the commencement of the Lease

Term the plumbing, electrical, lighting, ventilating and
heating equipment will all be in good mechanical and
operating condition, and that the heating equipment will be
of sufficient capacity to heat the Leased Premises at 70
degrees Fahrenheit when the outside temperature is 0 degrees
Fahrenheit or above .• 8.2 HEAT, VENTILATION AND AIR CONDITIONING

•

The Tenant shall be responsible for paying all costs of
electricity and other utilities used by the systems providing
heating and ventilation to the Building.
8.3 WATER, ELECTRICITY, OTHER UTILITIES

The water, septic sewer, electricity and other utilities
furnished to the Premises, including electricity used in
heating and ventilating the Premises, and other utilities
shall be separately metered. The Tenant shall pay directly
to the supplier of such utility services the cost of such
utilities consumed in the Premises.
8.4 SEWER

In the event that the Tenant elects to connect the
Building with the appropriate public sewage system as
provided in Section 5.2 hereof, the Tenant agrees to pay
directly to the supplier of such utility service the cost of
such utilities consumed in the Premises .
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ARTICLE IX
INSURANCE AND INDEMNITY

9.1 TENANT'S LIABILITY INSURANCE

•

The Tenant agrees to maintain in full force from the
date upon which the Tenant first enters the Premises for any
reason, throughout the Lease Term, and thereafter so long as
the Tenant is in occupancy of any part of the Premises, a
policy of comprehensive general liability insurance, written
on an occurrence basis and including broad form contractual
liability coverage insuring against all claims for injury to
or death of persons or damage to property on or about the
Premises or arising out of the use of the Premises, and under
which the Landlord is named as an additional insured.

The minimum combined single limit of liability of such
insurance shall be one million dollars ($1,000,000) per
occurrence.

Such insurance coverage shall be effected upon terms
reasonably available with insurers authorized to do business
in Massachusetts and under valid and enforceable policies
which shall be non-amendable and non-cancellable without ten
days' prior notice to the respective insureds. Upon the
request of the Landlord, a duplicate original policy or cer-
tificate of such policy shall be delivered to the Landlord.
9.2 CASUALTY INSURANCE

The Tenant shall procure, keep in force, and pay for, at
its sole expense, an All Risk (Open Perils) policy of
insurance upon the Building and its fixtures and other
equipment, including fire and extended coverage, and in any
event in an amount at least equal to the full replacement
cost of the Building, subject to appropriate co-insurance
requirements, as well as insurance against breakdown of
boilers and other machinery as customarily insured against,
under which the Landlord is named as an additional insured
and to supply to the Landlord from time to time certificates
of all such insurance issued by or on behalf of the insurers
named therein by a duly authorized agent.
9.3 NON-SUBROGATION

Insofar as, and to the extent that, the following pro-
vision may be effective without invalidating or making it
impossible to secure insurance coverage obtainable from
responsible insurance companies (even though extra premium
may result therefrom), the Landlord and the Tenant mutually
agree that, with respect to any hazard which is covered by
insurance required to be carried by them hereunder,
respectively, the one carrying such insurance and suffering
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such loss releases the other of and from any and all claims
with respect to such loss; and they further mutually agree
that their respective insurance companies shall have no right
of subrogation against the other on account thereof. In the
event that extra premium is payable by either party as a
result of this provision, the other party shall reimburse the
party paying such extra premium. If, at the request of one
party, this release and non-subrogation provision is waived
then the obligation of reimbursement shall cease for such
period of time as such waiver shall be effective. If the
release of either party provided above shall contravene any
law with respect to exculpatory agreements, the liability of
the party for whose benefit such release was intended shall
remain but shall be secondary to that of the other party's
insurer.
9.4 TENANT'S INDEMNITY

Except to the extent caused by any act, fault, omission,
misconduct or negligence of Landlord or Landlord's agents or
employees, Tenant agrees to indemnify and save harmless the
Landlord from and against all claims, expenses, or liability
of whatever nature (a) arising from any act, omission, or
negligence of Tenant, Tenant's contractors, licensees,
agents, servants, employees, or customers or (b) arising
directly or indirectly from any occurrence, accident, injury,
or damage, however caused, to any person or property on or
about the Premises.

The foregoing indemnity and hold harmless agreement
shall include indemnity against all costs, expenses, and
liabilities incurred in connection with any such claim or
proceeding brought thereon, and the defense thereof with
counsel acceptable to Landlord or counsel selected by an
insurance company that has accepted liability for any such
claim.
9.5 LANDLORD'S INDEMNITY

The Landlord shall indemnify and save harmless the Ten-
ant and its Board of Selectmen, officers, agents and
employees from and against all claims, expenses (including,
without limitation, attorney's fees) or liability of whatever
nature arising: (a) from any act, fault, omission, miscon-
duct or negligence of the Landlord, or the Landlord's
contractors, licensees, agents, servants or employees; or (b)
directly or indirectly out of default by the Landlord under
any of the terms or covenants of this Lease; provided,
however, that in no event shall the Landlord be obligated
under this Section 9.5 to indemnify the Tenant, its
Selectmen, officers, agents and employees, where such claim,
expense or liability arose from any act, omission, fault,
negligence or other misconduct of the Tenant or such persons
on or about the Premises or the Building.

-9-
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This indemnity and hold harmless agreement shall include
indemnity against all expenses and liabilities incurred in or
in connection with any such claim or proceeding brought
thereon, and the defense thereof (with counsel reasonably
acceptable to the Landlord).

ARTICLE X
LANDLORD'S ACCESS TO PREMISES

10.1 LANDLORD'S RIGHT OF ACCESS
The Landlord shall have the right to enter the Premises

during normal business hours upon reasonable prior notice to
the Tenant, and in the event of an emergency at any hour
without notice, for the purpose of making repairs to the
same, and the Landlord shall also have the right to make
access available during normal business hours upon reasonable
prior notice to the Tenant to prospective or existing
mortgagees or purchasers of the Premises. The Rent and all
other charges payable hereunder shall abate for any period
and to the extent that any portion of the Premises is made
untenantable by such activity .

AR'rICLE XI
CASUALTY

11.1 DEFINITION OF "SUBSTANTIAL DAMAGE" AND "PARTIAL
DAMAGE."

The term "substantial damagefl as used herein, shall
refer to damage which is of such a character that the same
cannot, in the Tenant's reasonable opinion, be reasonably
expected to be repaired within forty-five (45) days from the
time that such work would commence. Any damage which is not
"substantial damage" is "partial damage."
11.2 PARTIAL DAMAGE TO THE BUILDING

If during the Lease Term there shall be partial damage
to the Building by fire or other casualty, the Landlord shall
promptly proceed to restore the Building to substantially the
condition in which it was immediately prior to the occurrence
of such damage and shall diligently pursue such restoration,
to the extent insurance proceeds are available therefor.
11.3 SUBSTANTIAL DAMAGE TO THE BUILDING

If during the Lease Term there shall be substantial
damage to the Building by fire or other casualty and if such
damage shall unreasonably interfere with the Tenant's Use of

-10-
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the Premises as contemplated by this Lease, the Landlord
shall promptly and diligently proceed to restore, or cause to
be restored, the Building to substantially the same condition
in which it was immediately prior to the occurrence of such
damage, to the extent insurance proceeds are available
therefor, unless Tenant, within thirty (30) days after the
occurrence of such damage, shall give notice to the Landlord
of its election to terminate this Lease. If Tenant shall
give such notice, then this Lease shall terminate as of the
date of such notice with the same force and effect as if such
date were the date originally established as the expiration
date hereof.
11.4 ABATEMENT OF RENT

If during the Lease Term the Building or the Premises
shall be damaged by fire or other casualty and if such damage
shall interfere with the Tenant's use of the Premises as
contemplated by this Lease, the Rent and all other charges
payable hereunder, or a fair and just proportion thereof,
according to the nature and extent of such loss of use, shall
be suspended or abated until the Building or the Premises, as
the case may be, are restored as provided in this Article XI.

ARTICLE XII
EMINENT DOMAIN

12.1 RIGHTS OF TERMINATION FOR TAKING

•

If the Building, the Lot or a portion thereof shall be
taken by condemnation or right of eminent domain (including a
temporary taking) and if such taking shall be such as in the
ordinary course would interfere with the Tenant's use of the
Premises for the purposes leased hereunder (including, with-
out limitation, interference with the use of Tenant's Parking
Spaces), the Tenant shall have the right to terminate this
Lease by notice to the Landlord of its desire to do so, pro-
vided that such notice is given not later than thirty (30)
days after the effective date of such taking.

Should any part of the Building, the Lot or any portion
thereof be so taken and should this Lease be not terminated
in accordance with the foregoing provisions, the Landlord
shall with all reasonable diligence, restore the Building to
an architectural unit that is reasonably suitable to the uses
of the Tenant and to the extent applicable, provide replace-
ment parking facilities substantially equal in size and, to
the extent possible, accessibility, to those parking facil-
ities taken, to the extent of proceeds available therefor.
If the Landlord shall not have completed such restoration
work to the extent necessary to enable the Tenant to use the
Premises for the purposes and in the manner contemplated by

-11-



•

•

•

this Lease by the expiration of ninety (90) days after the
effective date of such taking, then the Tenant may terminate
this Lease by notice to the Landlord with the same force and
effect as if such date were the date originally established
as the expiration date hereof.
12.2 ABATEMENT OF RENT

In the event of a taking described in Section 12.1, the
Rent and all other charges payable hereunder, or a fair and
just proportion thereof according to the nature and extent of
the Tenant's loss of use shall be suspended or abated until
the Premises are restored as provided in this Article XII.
12.3 AWARD

The Landlord and Tenant shall have the right to recover
for damages to the Building and the Land and the leasehold
interest hereby created, and to compensation accrued or
hereafter to accrue by reason of such taking, as their
respective interests may appear. Nothing contained herein,
however, shall be construed to prevent the Tenant from prose-
cuting in any condemnation proceeding a claim for the value
of the Tenant's trade fixtures and for relocation expenses .

ARTICLE XIII
DEFAULT

13.1 TENANT'S DEFAULT
If:

(a) the Tenant shall fail to pay the Rent or other
charges on or before the date on which the same becomes
due and payable and the same continues for thirty (30)
days after notice from the Landlord thereof, or

(b) the Tenant shall fail to perform or observe
any other term or condition contained in this Lease and
the Tenant shall not cure such failure within sixty (60)
days after notice from the Landlord thereof and promptly
and diligently complete the curing of the same (or
unless such failure is of such a nature that it cannot
be cured within sixty days, in which case no default
shall occur so long as Tenant shall commence the curing
of the failure within such sixty-day period and shall
thereafter promptly and diligently complete the curing
of the same), then, and in any of such cases, the
Landlord may, immediately or at any time thereafter
while such failure continues, terminate this Lease by
giving notice of termination to the Tenant. The Tenant
covenants and agrees, notwithstanding such termination

-12-
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of this Lease, to pay and be liable for, on the days
originally fixed herein and for the payment thereof,
amounts equal to the several installments of rent and
other charges reserved as they would, under the terms of
this Lease, become due if this Lease had not been term-
inated, but in the event the Premises or any part there-
of shall be relet by the Landlord, the Tenant shall be
entitled to a credit equal to the net amount of rent
received by the Landlord in reletting, determined as
follows:

Amounts received by the Landlord from reletting and
for the remainder of what would have been the Lease Term
had the Tenant fully complied with the terms of this
Lease (and no other special event allowing termination
had occurred) shall be credited against the Tenant's
obligations as of each day when a payment would fall due
under this Lease, and only the net amount thereof, if
any, shall be payable by the Tenant. In the event of
such termination, the Landlord agrees to use reasonable
efforts to relet the Premises promptly and upon such
terms as to minimize the Tenant's damages hereunder.

ARTICLE XIV
MISCELLANEOUS PROVISIONS

14.1 WAIVER

•

Failure on the part of the Landlord or the Tenant to
complain of any action or non-action on the part of the
other, no matter how long the same may continue, shall never
be a waiver by the Tenant or the Landlord, respectively, of
any of the other's rights hereunder. Further, no waiver at
any time of any of the provisions hereof by the Landlord or
the Tenant shall be construed as a waiver of any of the other
provisions hereof, and a waiver at any time of any of the
provisions hereof shall not be construed as a waiver at any
subsequent time of the same provisions. The consent or
approval of the Landlord or the Tenant to or of any action by
the other requiring such consent or approval shall not be
construed to waive or render unnecessary the Landlord's or
the Tenant's consent or approval to or of any subsequent
similar act by the other.
14.2 COVENANT OF QUIET ENJOYMENT

Subject to the terms and provisions of this Lease and on
payment of the Rent and compliance with all of the terms and
provisions of this Lease, the Tenant shall lawfully, peace-
ably and quietly have, hold, occupy and enjoy the Premises
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during the term hereof, the foregoing covenant of quiet
enjoyment is in addition to and not in lieu of the Tenant's
rights of quiet enjoyment under common law.
14.3 INVALIDITY OF PARTICULAR PROVISIONS

If any term or provision of this Lease, or the applica-
tion thereof to any person or circumstance shall, to any
extent, be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to per-
sons or circumstances other than those as to which it is held
invalid or unenforceable, shall not be affected thereby, and
each term and provision of this Lease shall be valid and be
enforced to the fullest extent permitted by law.
14.4 PROVISIONS BINDING, ETC.

Except as herein otherwise expressly provided, the terms
hereof shall be binding upon and shall inure to the benefit
of the successors and assigns, respectively, of the Landlord
and the Tenant. Each term and each provision of this Lease
to be performed by the Tenant and the Landlord shall be con-
strued to be both a covenant and a condition.
14.5 RECORDING

The Landlord and the Tenant agree to record this Lease,
or to execute, acknowledge and deliver a notice of lease
referencing, without limitation, Tenant's option to extend
the term of this Lease in form reasonably acceptable to
Tenant. Any such document shall expressly state that it is
executed pursuant to the provisions contained in this Lease,
and is not intended to vary the terms and conditions of this
Lease.
14.6 NOTICES

Whenever, by the terms of this Lease, a notice shall or
may be given either to the Landlord or to the Tenant, such
notice shall be in writing and shall be sent by hand delivery
or by registered or certified mail, return receipt requested,
postage prepaid as follows:

If intended for the Landlord, addressed to the Landlord
at the address set forth on the first page of this Lease with
a copy to Landlord's attorneys: Richard M ..Cotter, Esq.,
Wilson, Orcutt, Cotter & Greenberg, P.C., 201 Great Road,
Acton, Massachusetts 01720 and, if intended for the Tenant,
addressed to the Tenant at the address set forth on the first
page of this Lease with a copy to Tenant's attorney: Norman
P. Cohen, Esq., Palmer & Dodge, One Beacon Street, Boston,
Massachusetts 02108 or to such other address or addresses as
may from time to time hereafter be designated by either party
by like notice.
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All such notices shall be effective upon receipt or upon
refusal to receive.
14.7 PARAGRAPH HEADINGS

The paragraph headings throughout this instrument are
for convenience and reference only, and the words contained
therein shall in no way be held to explain, modify, amplify
or aid in the interpretation, construction or meaning of the
provisions of this Lease.
14.8 NO BROKERAGE

Each party warrants and represents to the other that
each has dealt with no broker in connection with the consum-
mation of this Lease, and, in the event of any brokerage
claims against one party predicated upon prior dealings with
the other party, the other party agrees to defend the same
and indemnify the one party against any such claim.
14.9 WHEN LEASE BECOMES BINDING

This document shall become effective and binding only
upon the execution and delivery hereof by both the Landlord
and the Tenant. All negotiations, consideration,
representations and understandings between the Landlord and
the Tenant are incorporated herein and may be modified or
altered only by written agreement between the Landlord and
the Tenant, and no act or omission of any employee or agent
of the Landlord shall alter, change or modify any of the
provisions hereof.
14.10 STATUS REPORT; MODIFICATION

Recognizing that both parties may find it necessary to
establish to third parties, such as accountants, mortgagees
or the like, the then current status of performance here-
under, either party, on the request of the other made from
time to time, will promptly furnish a statement of the status
of any matter pertaining to this Lease. Where either party's
consent or approval is required hereunder, it shall not be
unreasonably withheld or delayed.
14.11 SELF-HELP

•
Tenant shall have the right, but shall not be required,

to pay such sums or do any act which requires the expenditure
of moneys which may be necessary or appropriate by reason of
the failure or neglect of the Landlord to perform any of the
provisions of this Lease, and in the event of the exercise of
such right, the Landlord agrees to pay all such sums forth-
with upon demand.
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• 14.12 HOLDING OVER
Any holding over by the Tenant after the expiration of

the Lease Term shall be treated as a tenancy from month to
month terminable upon sixty (60) days' notice by either Land-
lord or Tenant to the other and otherwise on the terms and
conditions set forth in this Lease, so far as applicable.
14.13 NON-INTERFERENCE

Any action taken by the Landlord under this Lease shall
be taken in a manner so as not to interfere unreasonably with
the Tenant's use and occupation of the Premises.
14.14 CONSENT

•

•

Where either party1s consent or approval is required
hereunder, it shall not be unreasonably withheld, delayed or
qualified.

IN WITNESS WHEREOF, the parties hereto have caused this
Lease to be executed, under seal, as of the date first
written above .

LANDLORD: ROY C. SMITH, AS TRUSTEE OF
HIGH STREET PCRC TRUST

By - __ -..- __ ~_
Roy C. Smith, not individually
but as Trustee

TENANT: TOWN OF ACTON, MASSACHUSETTS

By-n-o-t-i-n-d-i-v-i-d-u-a-l-l-y-b-u-t---a-s--a--
member of the Town of Acton
Board of Selectmen

By-n-o~t--"i-n-d~i-v-i-d-u-a-l-l-y-b-u-t-a-s-a--
member of the Town of Acton
Board of Selectmen

Byn--o-t~i-n-d-i-v-i-d-u-a-l-l-y-b-u-t-·-a-s--a-~
member of the Town of Acton
Board of Selectmen
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ESCROW AGREEMENT

This Agr.eement is made'8s-····ofthe 23rd day of ·June,1989,.
among ROY C. SMITH, as Trustee of the HIGH STREET PCRC TRUST
u/d/t dated March 5, 1987, recorded with the Middlesex South
Registry of Deeds at Book 18611, Page 409, and with the
Middlesex South Registry District of the Land Court as
Document No. 758061 (the "Trust"), the TOWN OF ACTON,
MASSACHUSETTS, a Massachusetts municipal corporation acting
by and through its Board of Selectmen (the "Town") and the
law firm of PALMER & DODGE ("Escrow Agent").

Reference is made to the following facts:
A. On or about the date hereof, six (6) counterpart

copies of a Comprehensive Development Agreement dated
June 23, 1989 by and between the Trust and the Town have been
executed by the signatories thereto and delivered to the
Escrow Agent to be held in escrow in accordance with the
provisions hereof. Following the date"hereof, Roy C. Smith,
as Trustee of the Trust, shall deliver a recordable original
and six copies of the Site plan (as defined in Section 3
below) to the Escrow Agent. Such counterpart agreements and
Site plan are collectively referred to as the "Escrowed
Documents"

B. It is the intention of the parties that this
Agreement shall provide the terms upon which the Escrowed
Documents shall be released from this escrow, following which
the parties thereto shall be bound and benefited by the terms
thereof.

NOW, THEREFORE, in consideration of the mutual
agreements herein contained, the parties agree:

•

1. ROY C. Smith, as Trustee of the Trust, and the Town
hereby designate the Escrow Agent to hold and dispose of the
Escrowed Documents in accordance with the terms hereof and
the Escrow Agent hereby agrees to do so.

2. Roy C. Smith, as Trustee of the Trust, hereby
agrees, for the benefit of the Town as expeditiously as
possible to cause the Site plan to be prepared as provided
herein and delivered to the Escrow Agent.

3. Roy C. Smith, as Trustee of the Trust, shall cause a
recordable plan (the "Site Plan") based upon a certain plan
entitled "Audubon Hill, Acton, Mass.", dated August 1st,
1988, for land owned by High Street PCRC Trust drawn by Acton
Survey & Engineering, Inc. (the "Plan") to be delivered to
the Town, and shall thereupon sign and send the Release
Notice to the Escrow Agent, all within fourteen (14) days of
the date hereof. The Site plan shall be in recordable form,
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shall be consistent with the Plan, shall show the boundaries
of (i) the Development Property, (ii) the Option A Property,
(iii) the-'Option B ,Property, (iv) the Access Easement, and
('V') the Area subject'..to the'Conservation' Restriction," as each
of the preceding terms are defined in the Comprehensive
Development Agreement between Roy C. Smith, as Trustee of the
Trust, and the Town dated as of June 23, 1989. Within seven
LJ} n~y~ of delivery of the Site Plan, the TownlManager ot

.the Town of Acton, or his designee, and Town Counsel, shall
determine whether the Site Plan is consistent with the
requirements of this Agreement. In the event that the Site

~l~n is found to be consistent wrth the provisions hereof~
the Town Manager, acting under the authority of the Town
Board of Selectmen granted pursuant to this Agreement~shall _
sian the Release Notice and deliver such Release Notice to
~he Escrow Agent. III Lhe event that the Site plan is found

o be inconsistent with the provisions hereof, the Town
Manager shall so notify Roy C. Smith, stating the reasons
therefor and Roy C. Smith shall have the opportunity to
submit a revised Site Plan to the Town Manager for approval,
as provided above.

4. If, on or before July 17, 1989 (the "Release Date"),
the Escrow Agent shall have received one or more counterparts
of a notice in the form attached hereto as Exhibit A (the
"Release Notice") purporting to be executed on behalf of the
Trust and the Town, then the Escrow Agent shall release the
Escrowed Documents from escrow, and deliver counterpart
copies of the remaining Escrowed Documents to each of the
parties thereto. Upon release of the Escrowed Documents from
escrow and delivery thereof to each of the parties thereto as
provided in the immediately proceeding sentence of this
paragraph, this Agreement shall terminate and the parties
shall thereafter be bound in accordance with the provisions
of the Escrowed Documents.

If the Escrow Agent shall not receive the Release Notice
by the Release Date, then the Escrow Agent shall destroy all
Escrowed Documents held by the Escrow Agent and promptly
notify the parties of such destruction, following which this
Agreement shall terminate and neither party hereto shalL have
further recourse hereunder to the other.

5. ROy C. Smith hereby agrees to sign the Release
Notice and to deliver such notice to the Escrow Agent on
satisfaction of the escrow conditions specified in Sections 2
and 3 of this Agreement. The Town Manager, acting for the
Town, agrees to notify Roy C. Smith, as Trustee of the Trust,
promptly after fulfillment of the escrow conditions specified
in such Section 3.

6. The Town Manager, acting for the Town, hereby agrees
to sign the Release Notice and to deliver such notice to the
Escrow Agent upon satisfaction of the escrow conditions
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specified in Section 3 of this Agreement. Roy C. Smith, as
Trustee of the Trust, agrees to notify the Town Manager,
acting for the TowP..,promptly aftl?r fulfillment of the escrow
conditions specified in Section 2.

7. Any instruction, notice or other communication given
hereunder shall be effective if in writing and given by -
registered or certified mail, return receipt requested, or
delivered in hand to the party entitled to receive the same,
to these addresses:

(a) If to Roy C. Smith, as Trustee of the Trust:
292 Great Road
Acton, Massachusetts 01720

(b) If to the town:
Acton Town Hall
Acton, Massachusetts 01720
Attn: Town Manager
If to the Escrow Agent:
Palmer & Dodge
One Beacon Street
Boston, Massachusetts 02108
Attn: David Y. Bannard, Esquire

or to such other address or addresses as the party to receive
such instruction, notice or other communication shall from
time to time designate by like notice to all of the other
parties. Any instruction, notice or other communication
shall be effective only upon receipt.

8. The party designated below as Escrow Agent hereby
accepts such designation. The Escrow Agent shall be
obligated to perform only such duties as are specifically set
forth in this Agreement and shall not be liable for any
action taken, omitted or suffered by the Escrow Agent in good
faith and believed by the Escrow Agent to be authorized or
within the discretion or right or powers conferred upon the
Escrow Agent by this Agreement and may conclusively rely and
shall be protected in acting or refraining from acting in
reliance upon an order, an opinion of counsel, or upon any
certificate, request or other document believed by the Escrow
Agent to be genuine and to have been signed or presented by
the proper party or parties. The Escrow Agent shall not be
bound by any modifications of this Agreement unless such
modification is in writing and signed by all of the parties
hereto. If a controversy arises between one or more of the
parties hereto, or between any of the parties hereto and any
person not a party hereto as to whether or not or to whom the
Escrow Agent shall deliver all or any portion of the Escrowed
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Documents, or in the event that the Escrow Agent shall be
uncertain as to the Escrow Agent's duties or rights hereunder
or shall receive instruct.ions with respect to the Escrowed
Documl?nts which in the Escrow Agent's opinion are in conflict
with any of the provisions of this Agreement, the Escrow
Agent shall be entitled to refrain from taking any action
other than to keep safely the Escrowed Documents until the
Escrow Agent shall have been directed otherwise by (a) a
writing'signed by Roy C. Smith, as Trustee of the Trust, and
the Town or (b) a final order of a court of competent
jurisdiction over the dispute. The Escrow Agent shall not be
responsible in any manner whatsoever for any failure or
inability of Roy C. Smith, as Trustee of the Trust, or the
Town to honor any of the provisions of the Escrowed
Documents. The Escrow Agent shall incur no liability
hereunder whatsoever except in the event of willful
misconduct or gross negligence as long as the Escrow Agent
has acted in good faith and the parties hereto shall
indemnify the Escrow Agent against all liability hereunder
except for that occasioned by the Escrow Agent's willful
misconduct or gross negligence.

9. The Escrow Agent may resign at any time upon not
less than fifteen (15) days' prior written notice to Roy C .
Smith, as Trustee of the Trust, and the Town, provided that a
successor Escrow Agent shall have been appointed prior to the
effective date of such resignation. If a successor Escrow
Agent shall not have been appointed by Roy C. Smith, as
Trustee of the Trust, and the Town within ten (10) days after
the giving of such notice of resignation, the resigning
Escrow Agent may petition any court of competent jurisdiction
for the appointment of a successor Escrow Agent. Every
successor Escrow Agent appointed hereunder shall execute and
deliver to Roy C. Smith, as Trustee of the Trust, and the
Town and the resigning Escrow Agent an instrument accepting
such appointment, and thereupon such resignation shall become
effective and the successor Escrow Agent, without any further
act, deed or conveyance, shall become vested with all the
rights, powers and duties of the resigning Escrow Agent; but
on request of Roy C. Smith, as Trustee of the Trust, and the
Town or the successor Escrow Agent, such resigning Escrow
Agent shall execute and deliver an instrument transferring to
such successor Escrow Agent all the rights and powers of the
resigning Escrow Agent, and shall duly transfer and deliver
to such successor Escrow Agent all of the Escrowed Documents
held by such resigning Escrow Agent hereunder.

10. The Agreement shall bind and inure to the benefit
of the parties, their successors and assigns and shall be
governed by and interpreted in accordance with the laws of
the Commonwealth of Massachusetts.



•
•

EXECUTED under seal as of the date first written above .

•

~...•..•:.. . The, Trust:

The Town:

,:,.HI.GH STREET PCRC TRUST
/J

"

By:

THE TOWN OF ACTON,
MASSACHUSETTS
Acting by a majority of
its Board of Selectmen

•

Escrow Agent: PALMER & DODGE

•



'. EXHIBIT A
RELEASE NOTICE

To: Palmer & Dodge
The undersigned, being parties to an Escrow Agreement

dated as of , hereby advise you (in yourcapacity as E--s-c-r-o-w-A--g-e-n~t--u-n-dersuch Escrow Agreement) that
the conditions referred to in such Escrow Agreement to be
satisfied for their benefit have been so satisfied (or, if
not satisfied, may be treated by you as waived on behalf of
the party entitled to the benefit thereof) and you are hereby
instructed to deliver the Escrow Documents out of escrow.

High Street PCRC Trust

•

•

By:

By:

ROy C. Smith, as Trustee
Town of Acton

Town Manager, acting under
authority granted by the
Town of Acton Board of
Selectmen

.•....



AGENDA
SELECTMEN'S MEETING

JUNE 23, 1989
7:30 A.M.

The BoardDf Selectmen will hold a meeting on Friday, June 23,
1989 at.J:.3'OA.M. in Room 204 to vote on the following issues:

(Betty McManus will be in at 7:25 with Section 8 Certificates
which require the Board's signatures.)

COMPREHENSIVE DEVELOPMENT AGREEMENT - AUDUBON HILL
SITE PLAN #4/18/89-313 - CONDOTECH TRUST DECISION

REQUEST FOR BON FIRE - SOMERVILLE LUMBER
Selectman Weeks has requested an Executive Session

EXECUTIVE SESSION

•

•
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• RSM
R. SMITH MANAGEMENT CORP.

292 GREAT ROAD. ACTON, MASSACHUSETTS 01720 • TEL. (508) 263·3115

June 30, 1989

David Y. Bannard, Esquire
Palmer & Dodge
One Beacon street
Boston, MA 02108

Re: High street PCRC Trust

Dear Dave,

•
As you had discussed with Dick Cotter on June 28, 1989, I am

requesting an extension on the date for delivering of plans as
provided in paragraph 3 of the Escrow Agreement by and between the
Town of Acton and High street PCRC Trust, dated June 23, 1989.
After my discussion and Dick Cotter's discussion with Jack Dunphy
of Acton Survey & Engineering, the time that it will take to
down-size the High street PCRC Trust plans from 1" = 60' to 1"=40'
and the printing of the plans for recording will not permit the
plans to be delivered by July 7, 1989 as the Escrow Agrement
requires.

This
plans in
days to
delivered
paragraph
1989.

letter is a request to extend the time for delivering the
Paragraph 3 of the Escrow Agreement from fourteen (14)

twenty one (21) days so that the plans will now be
on or before July 14, 1989. The date of July 17, 1989 in
4 of the Escrow Agreement would be changed to July 24,

Ro

Richard M. Cotter, Esq.
Stanley L. Gordon, Esq.
Acton Survey & Engineering, Inc.

cc:

If the Town is in agreement with this request, please have the
duplicate copy of this letter signed by or on behalf of the Town.
The signed duplicate letter should be returned to me as soon as
possible.

please call Dick Cotter (1-508-264-4770) if you have any
questions or i£ there is any problem with my request.

•
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R. SMITH MANAGE~fENT CORP.

• 292 GREAT ROAD • ACTON, MAS~1CHUSBTIS 01720 • TEl. (508) 263·311)

June 12, 1989

Planning Board
Town of Ac ton
Acton, MA 01720

Re: Construction Schedule
Audubon Hill/High Street PCRC Trust

Dear Bb&rd Members: 4

The chronological schedule of events is as follows:

•
1) Clear and grub Audubon Drive, Brewster Lane and the Emergency

Access Drive. All stumps and brush will be chipped and used
on site •

2) Clear and grub all house sites, both North and South Phases,
and stake the house locations. Excess mulch will be spread
in the North Phase lot locations' for stabilization and
decomposition.

3)

4)
5)

6)

Cut and fill Audubon Drive, Brewster Lane, Emergency Access
Drive and the drive to the Proposed Elderly Center.
Put in utilities and subgrade the road and drive system.

Concurrent with item 4, start foundations in units on Brewster
Lane, starting with 34, 36, 38, 40, 42. 44. 46. 48; then going
to clusters with units 26. 28. 30, 32; units 18, 20. 22, 24;
units 25. 27, 29, 31; units 17; 19, 21, 23; units 9. 11, 13.
15; units 1. 3, 5. 7; units 10, 12. 14, 16; units 2, 4, 6, 8;
and the foundation for the Recreation Center which will serve
as an on site sales office.
Concurrent with item 5, base pave Audubon Drive and Brewster
Lane.

•
7) As soon as Fire Marshall approval is received, start frame

construction of units in the same order as the foundations.
per item 5.



•

•

•

8) ;Wheif the Sou thern Phase haS b-een completed. the foundations
for the Northern Phase and the Elderly Center will proceed as
follows:JElderlyGenterfoundation; units 101. 103,105,107 •.
109, 111, units 121, 123. 125, 127: units 126, 128, 130, 132;
units 118, 120, 122, 124; units 110, 112, 114, 116; and units
102, 104, 106, 108.

9) When all the foundations have been pured and bask-fi~~d, the
Emergency Access Drive will be poured (binder) .,~ ). ~-.i_ _ ./

10) Construction of the Conservation Park area and trail system
will finish concurrent with the completion of the units on
Brewster lane. The proposed stump dump will not be required,
although any excess mulch will be stored there for later use
on the trails, if desired by the Conservation Board.

11) The construction of the North units and the Elderly Center
will oe in conjunction with each other and in line with the
foundation schedule.

12) When construction and landscaping are complete on Brewster
Lane, the final-coat of paving will be placed on Audubon Drive
up to the intersection of the Emergency Access Drive.
Throughout the construction phase, primary access for
construction vehicles will be through the Access Drive unless
materials are coming from the MaynardjConc_ord end of High
Street.

13) When all construction has been completed, the Access Drive
will be completed with the landscaping and the entrance
cleaned up and the gate secured.

The total project is programmed for eighteen (18) months; I would
expect to complete the Elderly Center in the Fall of 1990, assuming
a reasonable market •.


















